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DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Information  Administration 

15  CFR  Part  2301 
[Docket  No.  79-1] 

Public  Telecommunications  Facilities 
Program 

agency:  National  Telecommunications 
and  Information  Administration,  U.S. 
Department  of  Commerce. 
action:  Report  and  Order,  notice 
announcing  funding  priorities. 

summary:  National 
Telecommunications  and  Information 
Administration  (NTIA),  U.S.  Department 
of  Commerce,  announces  the  funding 
priorities  that  will  govern  the  review 
and  awarding  of  FY 1980  grants  under 
the  Public  Telecommunications 
Financing  Act  of  1978  (Pub.  L  95-567, 92 
Stat.  2405).  The  Act  authorizes  the 
issuance  of  planning  and  construction 
grants  for  public  telecommunications 
facilities.  This  action  is  taken  after 
consideration  of  public  comments  that 
NTIA  received  on  the  proposed 
amendments.  NTIA  is  also  amending  its 
regulations  concerning  eligibility  for 
grants.  This  amendment  is  being  made 
because  of  the  possible  confusion  which 
may  exist  as  to  whether  an  adverse 
ruling  in  response  to  a  request  for  a 
predetermination  of  eligibility  may  be 
appealed  directly  to  the  Grant  Appeals 
Board  under  S  2301.33.  NTIA  also  is 
publishing  a  series  of  letters  and 
memoranda  rendering  legal  opinions  on 
various  aspects  of  the  Act  and  grant 
proposals  of  applicants.  ' 

EFFECTIVE  DATE:  January  4, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  John  Cameron,  Director,  Public 
Telecommunications  Facilities  Division, 
National  Telecommunications  and 
Information  Administration,  Room  296A, 
1325  G  Street,  N.W.,  Washington,  D.C. 

20005  (202)  724-3307;  or  Kenneth  D. 
Saloman,  Deputy  Chief  Counsel,  National 
Telecommunications  and  Information 
Administration,  Room  703, 1800  G  Street, 
N.W.,  Washington,  D.C.  20504  (202)  377- 
1866. 

SUPPLEMENTARY  INFORMATION:  Before 
the  National  Telecommunications  and 
Information  Administration, 

Washington,  D.C.  20504.  Revisions  of 
priorities  for  the  Public 
Telecommunications  Facilities  Program. 
Docket  79-1.  Public  Notice. 

Adopted:  January  4, 1980. 

On  October  1, 1979,  NTIA  set  January 
9. 1980,  as  closing  date  for  Hling 


applications  for  grants  under  the  Public 
Telecommunications  Facilities  Program 
(FTFP).  44  Fed.  Reg.  56660.  (The  PTFP  is 
a  grant  program  to  fund  the  planning 
and  construction  of  public 
telecommunications  facilities  under 
authority  of  the  Public 
Telecommunications  Financing  Act  of 
1978,  Pub.  L  No.  95-567,  92  Stat.  2405. 
(Act).)  At  the  same  time,  we  also 
proposed  to  make  two  amendments  to 
the  funding  priorities  for  the  PTFP  which 
were  established  in  the  Report  and 
Order  adopting  the  PTFP  Rules.  44  Fed. 
Reg.  30898,  30920-921  (May  29, 1979) 
[Report  and  Order).  These  amendments 
were  proposed  in  order  to  eliminate  a 
duplication  in  coverage  and  to  increase 
our  flexibility  in  awarding  grants.  In  this 
Notice,  NTIA  will  respond  to  the 
comments  filed  in  response  to  our 
October  publication,  and  will  announce 
the  priorities  which  will  govern  our 
review  and  awarding  of  grants  in  the 
1980  funding  round.  Authority  for  the 
adoption  of  the  amended  funding 
priorities  is  contained  in  Section  392(e) 
of  the  Act.  The  full  text  of  the  priorities 
are  set  forth  in  Appendix  A.*  We  are 
also  taking  this  opportunity  to  publish  in 
Appendix  B  a  series  of  opinion  letters 
and  NTIA  memoranda  relating  to  the 
PTFP.  Among  other  topics  covered  by 
these  dociunents  are  determinations  of 
eligibility  of  several  organizations  and 
proposed  projects  as  well  as  the 
implementation  of  the  “special 
consideration”  provision  (Section  392(f)) 
of  the  Act. 

I.  Priorities 

The  first  amendment  proposed  in  the 
October  Notice,  was  the  deletion  of 
Priority  1C  because  we  believed  that  the 
projects  contemplated  by  that  priority 
were  included  within  the  scope  of 
Priority  IB.  These  two  priorities 
currently  read  as  follows: 

B.  Projects  to  extend  existing 
telecommunications  delivery  systems. 
This  category  includes  projects  such  as 
increase  in  tower  height  and/or  power 
of  existing  stations;  and  construction  of 
translators,  cable  networks  and  repeater 
transmitters.  No  local  origination 
capacity  is  required. 

C.  Projects  to  establish 
telecommunicatiops  delivery  systems 
without  local  origination  capacity.  This 
category  includes  the  activation  of  new 
facilities  without  local  origination,  but 


*  We  recognize  that  the  FY  1980  priorities  are 
being  published  on  the  )anuary  9th  closing  date. 
While  we  would  have  preferred  to  have  published 
the  priorities  sooner,  the  amendments  adopted  here 
merely  clarify  the  priorities  that  were  adopted  in 
May  1979  and,  therefore,  the  changes  should  have 
no  appreciable  impact  on  grantees'  preparation  of 
their  applications. 


which  can  provide  services  originating 
elsewhere. 

In  the  second  proposed  amendment, 
we  suggested  modifying  the  priority 
called  “Other  Cases”  so  that  we  would 
have  explicit  authority  to  fund  promising 
applications  which  did  not  clearly  fit 
within  any  of  the  four  PTFP  priorities 
but  which  would  further  the  piuposes  of 
the  Act. 

The  proposed  amendment  to  “Other 
Cases”  reads: 

In  any  fiscal  year,  NTIA  possesses  the 
discretionary  authority  to  award  grants 
to  eligible  applicants  whose  proposals 
do  not  clearly  fall  within  any  of  the 
listed  priorities  but  whose  applications, 
nevertheless,  would  further  the  overall 
objectives  of  the  Act. 

Currently,  “Other  Cases”  provides 
that: 

If  in  any  one  fiscal  year,  all 
approvable  applications  have  been 
funded  and  appropriated  funds  remain, 
NTIA  possesses  the  discretionary 
authority  to  award  grants  to  eligible 
applicants  whose  proposals  do  not 
clearly  fall  within  any  of  the  listed 
priorities  but  whose  applications, 
nevertheless,  would  finder  the  overall 
objectives  of  the  Act. 

The  October  Notice  invited  the  public 
to  comment  on  the  proposed 
amendments  to  the  priorities. 
Unfortimately,  only  four  parties  filed 
conunents.*The  four  commentors  are: 
Childrens  Hospital  of  Los  Angeles 
(Childrens  Hospital);  National  Public 
Radio  (NPR);  the  law  firm  of  Dow, 

Lohnes  &  Albertson  (DLA);  and  National 
Federation  of  Commimity  Broadcasters 
(NFCB). 

A.  Childrens  Hospital 

Childrens  Hospital  contends  that  the 
current  funding  priorities  do  not  comply 
with  the  Commerce  Department’s 
“regulations”  for  the  implementation  of 
Section  504  of  the  Rehabilitation  Act  of 
1973.®  43  Fed.  Reg.  53765  (November  17, 
1978). 

The  “regulations”  cited  by  Childrens 
Hospital  are  proposed  regulations  that 
the  Department  published  for  public 
comment.  Since  these  proposals  are  in 


*In  response  to  a  suggestion  made  during  the 
adoption  of  the  PTFP  rules,  NTIA  stated  that  it 
would  adopt  new  priorities  only  after  public 
comments  on  any  changes  had  been  sought.  Report 
and  Order,  44  Fed.  Reg.  at  30904.  We  agreed  to  this 
suggestion  because  our  experience  in  developing  the 
rules  for.the  PTFP  clearly  showed  the  benefit  of 
public  participation.  Executive  Order  12044, 
Improving  Government  Regulations,  43  Fed.  Reg. 
12661  (March  24, 1978).  Therefore,  we  were 
disappointed  in  the  lack  of  public  participation  in 
this  proceeding. 

*  Section  504  provides,  in  part,  that  no  otherwise 
qualified  citizen  shall  be  denied  the  benefits  of  a 
Federally  assisted  program  solely  because  of  a 
physical  handicap. 
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the  process  of  being  revised  by  the 
Department  in  light  of  the  comments 
received,  they  have  not  been  adopted 
and,  accordingly,  they  have  no  legal 
effect. 

Childrens  Hospital  urges  two  speciHc 
modiOcations  to  the  priorities  to  reflect 
Section  504.  First,  they  ask  that  Priority 
IB  be  amended  to  read: 

Projects  to  extend  existing 
telecommunications  delivery  systems. 

This  category  includes  as  its  primary 
function  the  extension  of 
telecommunications  services  to  all 
disabled  persons  not  now  presently 
being  served  by  public 
telecommunication  facilities.  The 
category  can  include  as  secondary 
projects  the  increase  of  tower  hei^t 
and/or  power  of  existing  stations:  and 
the  construction  of  translators,  cable 
networks  and  repeater  transmitters.  No 
local  origination  capacity  is  required. 

Although  not  raised  in  the  October 
Notice,  they  also  ask  that  Priority  II  be 
amended  to  add  a  subpart  that  would 
provide  that: 

This  priority  includes  a  provision  for 
the  construction  of  adequate  facilities 
that  promote  accessibility  by  all 
disabled  persons  for  employment  at 
public  telecommunications  [facilities] 
including  the  evaluation  of  present 
programming  and  employment  issues  as 
they  relate  to  providing  accessible 
programming  and  employment  facilities 
and  plants. 

Childrens  Hospital’s  proposal  on 
Priority  IB  appears  to  be  an  effort  to 
elevate  the  present  Priority  H,  which 
relates  specifically  to  extension  of 
service  to  specialized  audiences, 
including  the  handicapped,  to  Priority  I 
status.  In  adopting  Priorities  I  and  II. 
which  are  based  directly  on  Section 
393(c)  of  the  Act,*  we  concluded  that  the 
section  has  two  distinct  components, 
geography  and  audience,  although 
geography  is  die  more  important 
component  Report  and  Order,  44  Fed. 
Reg.  at  30905.  In  our  view,  “the 
paramount  priority  of  the  legislation  is 
the  provision  of  at  least  one  [public 
television  or  radio  signal]  to  as  many 
totally  unserved  geographical  areas  of 
the  country  as  possible.”  Id.  See  also. 
Notice  of  Proposed  Rulemaking,  44  Fed. 
Reg.  13262, 13263  (March  9. 1979)  and 
authorities  died  therein.  To  reflect  this 
fact  Priority  I  is  directed  towards 
bringing  public  telecommunications 
services  to  unserved  geographical  areas 
while  Priority  II  relates  to  the  extension 


*  Section  393(c)  directs  that  75  percent  of  the  FTFP 
funds  are  to  b«  “available  to  extend  delivery  of 
public  telecommunications  services  to  areas  not 
receiving  such  services  through  grants  for  facilities 
of  new  and  existing  public  telecommunications 
entities. . . 


of  service  to  “specific  unserved  or 
underserved  audiences . . .  [including] 
the  media-handicapped.”  Report  and 
Order,  44  Fed.  Reg.  at  30905.  In  view  of 
the  clear  Congressional  mandate,  we 
must  reject  Childrens  Hospital’s  effort  to 
elevate  service  to  the  han^capped  to 
Priority  I  status. 

With  respect  to  Childrens  Hospital’s 
proposed  amendment  to  Priority  II,  we 
note  initially  that  the  funding  priorities 
are  designed  to  reflect  our 
understanding  of  the  goals  of  the  Act, 
set  out  in  Sections  390,  392  and  393  and 
in  the  legislative  reports  and  debates, 
and  not  of  other,  prior  acts  of  Congress. 
We  are  without  authority,  therefore,  to 
go  beyond  the  steps  that  we  have  taken 
in  Priority  II  (defining  the  handicapped 
as  an  unserved  or  underserved  audience 
within  the  meaning  of  Sections  390(1), 
393(b)(1)  and  393(c)  of  the  Act). 
Accordingly,  we  cannot  codify  Section 
504  of  the  Rehabilitation  Act  as  a  PTFP 
priority.*  To  do  so  would  require  that 
the  handicapped  be  included  within  the 
scope  of  Section  392(f)  of  the  Act,* 
which  directs  that  special  consideration 
be  given  to  applications  which  will 
increase  the  role  of  women  and 
minorities  in  public  telecommunications. 
A  review  of  the  legislative  history  of  the 
Act  shows  that  Congress  did  not  intend 
to  include  the  handicapped  as  a 
minority  group  for  the  purposes  of  that 
section,  and  we  drew  ^at  conclusion  in 
the  PTFP  rulemaking.  (Policy  Statement 
on  the  implementation  of  Section  392(f), 
44  Fed.  Reg.  33032  n.2  (June  7. 1979).) 
“Minorities”  was  defined  to  include  only 
the  following  groups  of  citizens: 
“American  Indians  or  Alaska  Natives; 
Asian  or  Pacific  Islanders;  Hispanics; 
and  Blacks  not  of  Hispanic  Origin.” 
Senate  Report  on  the  Act,  Sen.  Rep.  No. 
858,  95th  Cong.,  2d  Sess.  11  (1978). 

(Senate  Report).*  Moreover,  subsequent 
to  the  Senate  Report,  the  Senate 
declined  to  adopt  a  proposed 
amendment  to  the  Act  which,  in  part 


*NFCB  argues  in  its  comments  that  Section  504 
concerns  should  not  be  incorporated  in  the 
Priorities. 

'Section  392(f)  provides  that: 

In  establishing  criteria  for  grants  pursuant  to 
section  393  and  in  establishing  procedures  relating 
to  the  order  of  priority  established  in  subsection  (e) 
in  approving  applications  for  grants,  the  Secretary 
shall  give  spedal  consideration  to  applications 
which  would  increase  minority  and  women's 
ownership  of,  operation  of,  and  participation  in 
public  telecommunications  entities.  The  Secretary 
shall  take  affirmative  steps  to  inform  minorities  and 
women  of  the  availability  of  funds  under  this 
subpart  and  the  localities  where  new  public 
telecommunications  facilities  are  needed,  and  to 
provide  such  other  assistance  and  information  as 
may  be  appropriate. 

'See  also.  Notice  of  Proposed  Rulemaking,  44 
Fed.  Reg.  13282, 13264  n.ll  (March  9, 1979); 

Advance  Notice  of  Propos^  Rulemaking,  44  Fed. 
Reg.  897  and  898  (january  3, 1979). 


would  have  expressly  included  the  .  < 
handicapped  within  Section  392(f).  146 
Cong.  Rec.  S.15432.  S.15454-455  (Daily 
ed.,  September  19, 1978).  In  light  of  this 
imambiguous  history,  we  cannot  include 
the  handicapped  within  the  coverage  of 
Section  392(f)  and,  therefore,  we  cannot 
codify  Section  504  of  the  Rehabilitation 
Act  within  the  funding  priorities. 

All  of  this  is  not  to  say  that  we  are 
unsympathetic  to  the  needs  of  the 
handicapped.  As  previously  noted,  we 
specifically  included  the  handicapped 
within  Priority  II’s  definition  of  unserved 
and  underserved  audiences.  Further  we 
require  applicants  to  give  an  assurance 
that  they  will  comply  with  Section  504. 
Section  2301.6(j)  of  the  PTFP  Rules. 

B.  Dow,  Lohnes  &  Albertson 

DLA  agrees  with  NTIA  that  there  is 
significant  overlap  between  Priorities  IB 
and  C  and  that  IC  should  be  deleted. 
However,  it  believes  that  not  all  eligible 
projects  under  Priority  IC  are  covered  by 
Priority  IB.  As  an  example  DLA  points 
to  a  local  broadcast  facility  without  ^ 
local  origination  capability  but  with  a 
satellite  down-link  capacity.  Such  a 
facility  is  capable  of  broadcasting  a 
wide  variety  of  programming,  but,  DLA 
continues,  does  not  meet  the  “commonly 
accepted”  definition  of  a  translator  or 
repeater  referred  to  in  Priority  IB. 
Accordingly,  DLA  recommends  that 
Priority  IB  be  amended  in  order  to 
recognize  the  importance  of  new  and 
existing  dissemination  systems  which, 
while  not  translators  or  repeaters,  rely 
on  external  program  sources.  DLA 
suggests  the  following  language: 

Projects  to  extend 

telecommunications  delivery  systems. 
This  category  includes  projects  such  as 
increases  in  tower  height  and/or  power 
of  existing  stations;  activation  of  new 
facilities  without  local  origination  which 
can  provide  services  originating 
elsewhere;  and  construction  of 
translators,  cable  networks,  and 
repeater  transmitters. 

We  have  studied  DLA’s  comments  but 
conclude  that  no  amendment  to  the 
language  of  Priority  IB  is  needed.  In  our 
view,  the  coverage  of  Priority  EB  is 
broad,  and  the  listing  of  translators  and 
repeaters  was  intended  merely  to  be 
illustrative  of  the  types  of  projects 
falling  within  the  Mority  and  not  an 
exclusive  listing.  To  clarify  that  fact  we 
will  replace  the  semicolon  after 
“existing  stations”  with  a  comma  so  that 
there  can  be  no  doubt  that  the  phrase 
“this  category  includes”  applies  to  the 
remainder  of  the  Priority. 

While  endorsing  our  goal  in  amending 
“Other  Cases,”  DLA  suggests  that  the 
proposed  amendment  should  be 
mo^fied  to  reflect  that  NTIA  has  the 
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authority  to  fund  any  “extraordinary" 
project  regardless  of  which  priority  it 
may  fall  into.  The  following  language  is 
proposed: 

In  any  fiscal  year.  NTIA  possesses  the 
discretionary  authority  to  award  grants 
to  eligible  applicants  whose  proposals 
do  not  clearly  fall  within  any  of  the 
listed  priorities  or  without  regard  to  the 
listed  priority  within  which  such 
proposals  mijght  otherwise  fall  but 
whose  applications,  by  virtue  of  their 
unique,  innovative  or  exemplary  natiu*e 
woiild  further  the  overall  objectives  of 
the  Act. 

We  agree  with  DLA  that  only 
extraordinary  or  unique  projects  should 
be  funded  under  “Other  Cases.”  We 
further  recognize  that  this  authority 
must  be  used  with  discretion  so  that  the 
basic  purposes  of  the  Act— extension  of 
service  to  unserved  areas  and 
audiences,  and  strengthening  of  existing 
public  broadcast  stations — will  not  be 
undermined.  In  exercising  this 
discretion,  we  must  be  alert  so  that  we 
do  not  fund  organizations  or  projects 
which  are  expressly  ineligible  under  the 
Act  or  in  derogation  of  the 
Congressionally  mandated  priorities  of 
the  Act.  The  language  we  proposed,  as 
modified  below,  strikes  the  balance  we 
must  weigh  in  making  grants  under  the 
authority  of  “Other  Cases.”  For  that 
reason  we  will  not  adopt  DLA’s 
proposed  language.  The  language  we  are 
adopting  reflects  that  only  extraordinary 
projects  are  eligible  for  funding  under 
this  category.  “Other  Cases”  is  amended 
to  read  as  follows: 

In  any  fiscal  year,  NTLA  possesses  the 
discretionary  authority  to  award  grants 
to  eligible  applicants  whose  proposals 
do  not  clearly  fall  within  any  of  the 
listed  priorities  but  whose  applications, 
by  virtue  of  their  unique  or  innovative 
nature,  would  further  the  overall 
objectives  of  the  Act. 

C.  National  Public  Radio  and  National 
Federation  of  Community  Broadcasters 

NPR  and  NFCB  support  elimination  of 
Priority  IC,  agreeing  with  NTIA  that 
Priority  IB  is  broad  enough  to  include  all 
of  the  projects  contemplated  by  Priority 
IC.  Both  commentors  also  endorse  the 
proposed  modification  of  “Other  Cases” 
as  a  means  for  enabling  PTFP  to  fund 
innovative  and  efficient  proposals,  but 
NFCB  urges  that  the  discretionary 
authority  that  is  conferred  by  “Other 
Cases”  be  used  with  caution  since  major 
deviation  in  funding  patterns  between 
the  priorities  could  seriously  disrupt  the 
orderly  planning  and  development  of 
public  telecommunications  facilities.  We 
xecognize  the  merits  of  NFCB's 
comments. 


n  Additional  Matters 

A.  FCC  Acceptance  of  Applications 

DLA  has  raised  an  apparent 
inconsistency  between  the  PTFP  Rules 
and  their  implementation.  This  relates  to 
PTFP  acceptance  for  filing  of 
applications  which  require  an 
underlying  FCC  authorization.  DLA 
notes  ^at  Section  2301.8(a)  of  the  PTFP 
Rules  provides  that  if  an  FCC 
authorization  is  required  for  a  project, 
an  application  for  ffiat  authorization 
must  be  filed  with  the  FCC  on  or  before 
the  PTFP  closing  date.  Section  2301.8(f) 
bars  awahiing  a  PTFP  grant  imtil  the 
FCC  confirms  that  it  will  give  the 
required  authorization.  Although  not 
raised  by  DLA,  we  also  note  that 
Section  2301.13(b)  provides  that 
applications  requiring  FCC  authority 
will  not  be  accepted  for  filing  by  the 
PTFP  until  the  FCC  has  accepted  the 
application.*  With  this  context.  DLA 
urges  the  adoption  of  a  policy  of 
conditionally  awarding  grants  where, 
through  no  fault  of  the  applicant,  its  FCC 
application  has  not  yet  been  acted  upon 
by  the  Commission. 

The  acceptance  requirements  of 
Section  2301.8  and  .13  are  neither  new 
nor  unique  to  the  PTFP.  Section 
2301.13(b)  is  virtually  identical  to 
Section  153.8(b)  of  the  HEW  regulations 
that  governed  the  PTFP's  immediate 
predecessor,  the  Noncommercial 
Educational  Broadcasting  Facilities 
Program.  The  genesis  of  this  requirement 
is  two  fold.  First  Congress  directed  that 
applicants  seeking  grants  for  broadcast 
projects  under  the  Act  “must  be  eligible 
for  receipt  of  necessary  permits  and 
licenses  from  the  Federal 
Communications  Commission.” 
Conference  Report  on  the  Act,  H.R.  Rep. 
No.  1774,  gsth  Cong.,  2d  Sess.  24  (1978). 

The  PFTP  Report  and  Order 
considered  comments  on  the  proposal  to 
require  FCC  acceptance  as  a 
precondition  to  PTFP  approval  for  a 
grant.  We  concluded  there  that  the 
requirement  was  desirable  for  the  sake 
of  the  efficient  administration  of  the 
Program  with  its  limited  staffi  and 
imposed  but  a  minimum  burden  on 
grantees.  Further,  it  enabled  NTIA  to 
comply  with  Congress*  directive  on  FCC 
qualifications.  44  Fed.  Reg.  at  30906-907. 
Our  concern  was,  and  remains,  to  avoid 


*  What  this  historically  has  meant  to  the  FCC  and 
to  PTFP  is  that  projects  which  require  FCC 
authorization  will  not  be  accepted  for  filing  by  the 
PTFP  until  the  FCC  verifies  that  it  has  received  and 
retained  the  necessary  application.  Currently,  FCC 
use  of  the  term  “accepted  for  filing”  means  that  the 
requested  authorization  is  technically  acceptable 
and  has  been  placed  on  an  accepted  for  filing  list. 
This  FCC  process  occurs  several  weeks  after  the 
PTFP  acceptance  for  filing  takes  place  and  is  not 
required  for  PTFP  acceptance. 


processing  applications  which  may  not 
be  capable  of  receiving  any  necessary 
FCC  authorization  before  ffie  PTFP 
grants  are  awarded.  This  concern  is 
borne  out  by  the  fact  that  with  only  $18 
million  available  for  FY 1979  grants, 
nearly  500  PTFP  applications  were 
received  seeking  a  total  of  $84  million  in 
grants.  The  second  basis  for  the  FCC 
acceptance  requirement  is  the  1963 
Memorandum  of  Agreement  between 
the  FCC  and  HEW.  This  agreement  was 
negotiated  at  the  inception  of  the 
facilities  program  in  HEW  and 
established  cooperative  policies  to  be 
followed  by  the  agencies  in 
administering  the  program.  Paragraph  1 
of  the  agreement  provides  that  HEW 
would  not  accept  a  grant  application  for 
filing  until  after  the  FCC  had  accepted 
any  necessary  FCC  application  for  filing. 
Shortly  after  the  transfer  of  the  facilities 
program  to  NTIA,  FCC  and  PTFP 
personnel  met  and  reaffirmed  the  terms 
of  the  FCC-HEW  agreement.  For  our 
purposes,  the  paragraph  means  that  we 
will  not  award  a  grant  until  after  the 
FCC  has  approved  any  necessary 
authorization.  The  concerns  already 
mentioned  and  fairness  to  applicants 
who  have  complied  with  the  PTFP  Rules 
require  that  we  not  adopt  a  policy  of 
making  conditional  grants. 

It  follows  that  if  a  grant  application  is 
otherwise  acceptable  for  filing  by  the 
PTFP,  and  it  is  determined  that  the 
necessary  FCC  application  has  not  been 
tendered  and  retained  by  the 
Commission,  the  grant  application 
should  not  be  processed  ^ther.  It 
should  be  noted  that  NTIA  acceptance 
of  an  application  does  not  prohibit  its 
return  if  it  is  later  determined  that  the 
proposal  is  not  in  compliance  with  the 
Pl'FP  Rules.  Section  2301.13(c)  of  the 
Rules. 

NTIA  is  aware  of  few  situations  in 
which  the  FCC.  through  no  fault  of  the 
applicant,  has  been  unable  to  act  on  an 
application  before  the  announcement  of 
Pl'FP  grant  awards.  We  have  attempted 
to  prevent  similar  situations  fi’om  arising 
in  the  future.  In  the  late  Fall  of  19r,^9, 
NTIA  and  FCC  Broadcast  Bureau 
officials  discussed  ways  in  which  FCC 
and  PTFP  processing  problems  can  be 
resolved.  On  December  14, 1979,  the 
Commission  announced  a  program  to 
give  new  emphasis  to  public 
broadcasting  applications.  The 
Broadcast  Bureau's  Facilities  Division 
has  established  specifically  designated 
staffs  within  its  FM,  television  and 
Auxiliary  Services  Branches  to  process 
the  non-engineering  portion  of 
noncommercial  applications.  Special 
emphasis  is  to  be  given  to  PTFP-related 
filings.  FCC  News  Release.  BC-24520, 
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released  December  14, 1979.  We  believe 
that  this  FCC  action  and  the  fact  that  the 
filing  dates  for  the  current  and  future 
rounds  of  the  PTFP  will  not  be  as 
compressed  as  the  1979  round,  should 
alleviate  DLA’s  concerns. 

B.  Special  Consideration 

The  June  7, 1979,  Policy  Statement  on 
Minorities  and  Women  referred  to 
earlier  spells  out  the  factors  that  will 
warrant  special  consideration  under 
Section  392(f).  However,  the  statement 
does  not  in^cate  the  mechanics  of  how 
special  consideration  would  actually  be 
given  to  applications.  Presently,  all 
'  applications  are  reviewed  by  readers 
from  the  Held.  Each  application  is 
independently  reviewed  by  three 
readers,  who  award  point  scores  to  the 
application.  The  maximum  possible 
score  is  100  points.  Applications  are 
awarded  up  to  fifteen  additional  points 
if  the  applying  entity  is  controlled  by, 
operated  or  managed  by  or  provides  a 
distinct  service  to  women  and 
minorities.  Up  to  five  points  are 
awarded  for  each  category  of 
involvement;  these  categories  track  the 
language  of  Section  392(f). 

NllA  has  reviewed  this  process  and 
has  concluded  that  an  adjustment  is 
required.  In  reviewing  the  1979  round, 
and  the  legislation,  we  determined  that 
the  paramount  purpose  of  Section  392(f) 
was  to  foster  the  creation  of  additional 
public  telecommunications  entities 
controlled  by  these  groups.  This  fact  is 
evident  from  the  language  of  Sections 
390(2)  and  392(f)  of  the  Act.  and  the 
Congressional  reports  and  floor  debates. 
House  report  on  the  Act,  H.R.  Rep.  No. 
1178,  95th  Cong.,  2d  Sess.  2,  20  (1978); 
Senate  Report  at  10,  25;  146  Cong.  Rec. 

H.  6312  (July  10. 1978)  (Statement  of 
Congressman  Van  Deerlin).  We  believe 
that  additional  credit  must  be  given  to 
applications  where  PTFP  funding  will 
result  in  the  creation  of  an  organization 
which  will  increase  over  the  existing 
level,  the  number  of  facilities  controlled 
by  women  and  minorities. 

The  conclusion  that  the  primary 
purpose  of  Section  392(f)  is  to  increase 
the  number  of  facilities  controlled  by 
women  and  minorities  does  not  mean 
that  existing  entities  are  not  entitled  to 
be  awarded  special  consideration.  It 
would  be  inconsistent  with  the  general 
thrust  of  Section  392(f)  to  deny  special 
consideration  to  existing  entities, 
especially  if  a  PTFP  grant  is  necessary 
to  keep  the  facility  operating.  The  denial 
of  a  measure  of  special  consideration  in 
such  cases  could  result  in  a  decrease  in 
the  number  of  entities  controlled  by 
minorities  and  women..  We  do  not 
believe  that  Congress  intended  that 
result.  Moreover,  there  is  legislative 


material  reflecting  that  the  broader 
purpose  of  Section  392(f)  was  to 
encourage  the  operation  of  existing 
public  telecommunications  facilities 
controlled  by  minorities  and  women.  For 
example,  President  Carter  described  the 
special  consideration  provision  in  his 
transmittal  message  to  Congress  as  an 
effort  to  “(mjake  assistance  to  minority 
public  television  and  radio  stations  a 
funding  priority.”  Briefing  on  the 
Proposed  Public  Broadcasting  Financing 
Act  of 1978,  Prepared  for  the  use  of  the 
Subconun.  on  Communications  of  the 
Comm,  on  Interstate  and  Foreign 
Commerce,  Committee  Print  95-37, 95th 
Cong.,  2d  ^ss.  5  (1978)  (Emphasis 
added). 

In  light  of  the  foregoing,  we  will 
award  special  consideration  in  the 
following  manner;  ten  points  for  an 
application  which  will  increase  the 
niunber  of  public  telecommunications 
facilities  controlled  by  women  and/or 
minorities,  either  through  activation  of  a 
facility  or  change  in  control  status  an 
existing  facility;  and  up  to  ten  points  for 
evidence  of  substantial  control  and 
operation  by  and  services  to  minorities 
and/or  women.*  A  maximum  of  twenty 
points  could  thereby  be  earned  by  a 
newly  controlled  entity  whereas  the 
most  points  an  entity  without  a  change 
in  control  status  coidd  earn  would  be 
ten. 

C.  Petition  For  Reconsideration 

It  has  come  to  our  attention  that  some 
confusion  may  exist  as  to  whether  an 
adverse  ruling  in  response  to  a  request 
for  a  predetermination  of  eligibility 
under  Section  2301.4(c)  of  the  Rules  may 
be  directly  appealed  to  the  Grant 
Appeals  Board  imder  Section  2301.33  of 
the  Rules.  In  our  view  it  is  unnecessary 
for  a  party  receiving  an  adverse  letter 
ruling  from  the  Office  of  Chief  Counsel 
to  file  a  PTFP  application  and  await  its 
rejection  as  a  precondition  to  petitioning 
the  Board.  Thus,  we  are  amending 
S  2301.4(c)  by  adding  the  following 
provision: 

2301.4  Eligible  applicants. 

*  «  *  *  * 

(c)  *  *  * 

(4)  A  prospective  applicant  receiving 
an  adverse  ruling  by  the  Office  of  the 
Chief  Counsel  may  within  30  days  file  a 
petition  for  reconsideration  with  the 
Administrator  pursuant  to  section 
2301.33. 

We  are  also  amending  the  first 
sentence  of  section  2301.33  by  inserting 
a  reference  to  section  2301.4.  The 


*See  the  December  31. 1979  memorandum  to  Dr. 
John  Cameron,  from  the  Chief  Counsel'a  Office, 
NTIA. 


amended  portion  of  the  first  sentence  ^ 
reads: 

2301.33  Petition  for  reconsideration. 

(a)  A  petition  for  reconsideration  as 
provided  in  section  2301.4,  2301.13  and 
2301.32  must  be  filed  with  the 
Administrator  within  30  calendar  days 
after  the  date  of  receipt  of  the  notice  of 
the  adverse  decision;  *  *  * 

*  *  *  *  « 

D.  Appendix  B 

As  indicated  earher,  we  are 
publishing  in  Appendix  B  a  number  of 
legal  opinions  on  questions  ranging  fiom 
eligibility  of  applicants  and  projects  for 
funding  under  the  Act,  to  special 
consideration  and  processing  standards. 
It  is  hoped  that  these  documents  will 
prove  to  be  useful  to  entities  applying 
for  a  PTFP  grant.  Future  opinions  will  be 
published  periodically.** 

Henry  Geller, 

Administrator,  National  Telecommunications 
and  Information  Administration. 

Appendix  A — ^Priorities  of  the  Public 
Telecommunications  Facilities  Program 

Pursuant  to  Section  392(e)  of  the  Public 
Telecommunications  Financing  Act  of  1978, 
Pub.  L  No.  95-567, 92  Stat.  2405,  the  following 
is  the  text  of  the  priorities  which  will  govern 
the  consideration  of  grant  applications  filed 
on  or  before  January  9, 1980. 

Priority  I— Provision  of  Telecommunications 
Focilities  for  First  Service  to  a  Geographic 
Area 

Within  this  category,  we  establish  two 
subcategories: 

A.  Projects  to  establish 
telecommunications  facilities  which  include 
local  origination  copocity. — This  category 
includes  the  activation  of  new  facilities 
which  can  provide  a  full  range  of  radio  and/ 
or  television  programs  including  material  that 
is  locally  produced.  Eligible  projects  include 
new  radio  or  television  broadcast  stations, 
new  cable  systems,  or  first  public 
telecommunications  service  to  existing  cable 
systems,  provided  that  such  projects  include 
local  origination  capacity. 

B.  Projects  to  extend  existing 
telecommunications  delivery  systems. — ^This 
category  includes  projects  such  as  increase  in 
tower  height  and/or  power  of  existing 
stations  and  construction  of  translators,  cable 
networks  and  repeater  transmitters.  No  local 
origination  capacity  is  required. 

Priority  II— Activation  or  Expansion  of 
Telecommunications  Focilities  for 
Significantly  Different  Additional  Service 

This  priority  includes  the  planning  and 
construction  of  facilities  to  provide  additional 
complementary  program  services  for  which  a 
clear  and  substantial  community  need  can  be 
demonstrated.  Eligible  projects  include 


**As  required  by  Department  of  Commerce 
Administrative  Order  205-1,  Amendment  4, 

1 6.03(1971),  this  Notice  has  been  reviewed  by 
NTlA’s  Plain  English  Officer. 
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service  to  identifiable  ethnic  or  linguistic 
minority  audiences;  service  to  the  blind  or 
deaf;  instructional  service;  electronic  text;  or 
significantly  different  alternative  service  to  a 
general  audience. 

Priority  ni— improvement  of  Existing 
Broadcast  Station  Facilities 

Two  subcategories  are  listed  under  this 
priority: 

A.  Projects  to  provide  first  local  origination 
capacity  for  existing  broadcast  stations. — 
This  category  includes  projects  to  bring  basic 
local  program  service  to  repeater  transmitters 
and  other  licensed  broadcast  facilities  now 
bringing  in  distant  signals.  Origination 
equipment  may  be  fixed  or  mobile,  but  must 
be  locally  based. 

B.  Projects  to  upgrade  existing  origination 
or  delivery  capacity  to  current  industry 
performance  standards. — ^This  category 
includes  conversions  to  color,  stereo,  etc.; 
improvements  in  signal  quality;  and 
significant  improvements  in  equipment 
flexibility  or  reliability. 

Priority  IV— Augmentation  of  Existing 
Broadcast  Station  Facilities 

Projects  under  this  priority  would  equip  an 
existing  station  beyond  a  basic  capacity  to 
broadcast  programming  fi'om  distant  sources 
and  to  originate  local  programming. 

A.  Projects  to  equip  auxiliary  studios  at 
remote  locations,  or  to  provide  mobile 
origination  facilities. — ^An  applicant  must 
demonstrate  that  significant  expansion  in 
public  participation  in  programming  will 
result.  This  category  includes  neighborhood 
production  studios  or  facilities  in  other 
locations  within  a  station’s  service  area 
which  would  make  participation  in  local 
programming  accessible  to  additional 
segments  of  the  population. 

B.  Projects  to  augment  production  capacity 
beyond  basic  level  in  order  to  provide 
programming  or  related  materials  for  other 
than  local  distribution. — This  category  would 
provide  equipment  for  the  production  of 
programming  for  regional  or  national  use. 

Need  beyond  existing  capacity  must  be 
justified. 

Other  Cases 

In  any  fiscal  year.  NTIA  possesses  the 
discretionary  authority  to  award  grants  to 
eligible  applicants  whose  proposals  do  not 
clearly  fall  within  any  of  the  listed  priorities 
but  whose  applications,  by  virtue  of  their 
unique  or  innovative  nature,  would  further 
the  overall  objectives  of  the  Act. 

Appendix  B — Legal  Opinions  Relating  to  the 
Public  Telecommunications  Facilities 
Program  of  the  National  Telecommunications 
and  Information  Administration 

March  6. 1979. 

Mr.  Rod  Thole, 

Executive  Director,  Iowa  Public  Broadcasting 

Network,  P.O.  Box  1758,  Des  Moinep,  Iowa 

50306. 

Dear  Mr.  Thole:  Thank  you  for  your 
February  2  inquiry  of  the  Office  of  Chief 
Counsel,  National  Telecommunications  and 
Information  Administration,  as  to  whether 
Iowa  Public  Broadcasting  Network’s 


participation  in  a  joint  television  production 
with  the  West  German  Broadcasting 
Corporation  (WDR)  would  be  considered  a 
violation  of  die  terms  of  Federal  grants 
received  from  this  Program.  WDR  is  one  of 
the  eleven  broadcasting  corporations 
comprising  the  Assocation  of  Public  Law 
Broadcasting  Corporations  of  the  Federal 
Republic  of  Germany.  The  Association  is  a 
tax  supported  oiganization.  The  purpose  of 
this  letter  is  to  confirm  our  February  7 
telephone  call  to  your  office. 

Specifically.  WDR  has  requested  that  IPBN 
enter  into  a  joint  venture  for  the  production 
of  an  April  1, 1979  concert  of  German 
composers  to  be  performed  by  the  University 
of  Iowa  orchestra.  WDR  seelu  to  record  the 
performance  for  American  and  German 
television  audiences  and  has  proposed  that 
IPBN  provide  its  mobile  production  facilities 
and  technical  crew.  Control  and  operation  of 
the  facilities  would  remain  with  IPBN  and  its 
employees.  This  equipment  was  funded  imder 
the  former  Educational  Broadcasting 
Facilities  Program  of  the  U.S.  Department  of 
Health,  Education,  and  Welfare.  A  broadened 
version  of  this  program  has  been  transferred 
to  the  U.S.  Department  of  Commerce., 

In  exchange  for  providing  these  services, 
IPBN  would  receive  exclusive  American 
television  distribution  rights.  Distribution 
would  be  limited  exclusively  to 
noncommercial  broadcast  use  by  your  eight 
station  network,  regional  public  television 
networics  or  through  the  Piiblic  Broadcasting 
Service.  WDR  would  broadcast  the  concert 
on  Germeui  television  and,  additionally, 
would  make  the  concert  available  on  an 
exchange  or  cost  reimbursement  basis  to 
other  European  countries.  No  commercial 
distribution  of  the  program  is  contemplated 
by  WDR. 

The  Office  of  Chief  Counsel  has  reviewed 
your  letter  of  February  2  and  has  advised  that 
the  use  of  your  mobile  facilities  as  outlined  in 
your  letter  would  not  be  a  violation  of  the 
terms  of  the  grants  so  long  as  the  facilities 
are  operated  by  and  under  control  of  Iowa 
Public  Broadcasting  Network  at  all  times,  and 
no  commercial  use  of  the  programming  is 
made.  We  commend  your  having  made  such 
arrangements  and  encourage  as  wide  a 
distribution  as  possible  of  such  productions 
over  noncommercial  telecommunications 
facilities  in  this  country. 

If  we  can  be  of  further  assistance,  please 
do  not  hesitate  to  contact  this  office. 

Sincerely, 

John  L  Cameron, 

Director,  Public  Telecommunications 
Facilities  Program. 

U.S.  Department  of  Commerce, 

National  Telecommunications  and 

Information  Administration. 

Washington,  D.C.  20230, 

March  14, 1979. 

Mr.  Joseph  J.  LoPresti,  Jr.,  Esq., 

Weston.  Hurd,  Fallon,  Paisley  O  Hurley,  25th 

Floor,  Terminal  Tower,  Cleveland,  Ohio 

44103. 

Dear  Mr.  LoPresti:  It  was  a  pleasure 
meeting  with  you  March  6  to  discuss  the 
Cleveland  Board  of  Education’s  planned  sale 
of  WBOE-41d.  I  trust  our  discussion  clarified 


for  you  the  Board’s  obligation  to  repay  to  the 
Federal  government  a  portion  of  the 
Educational  Broadcasting  Facilities  Program 
grant  with  which  much  of  the  station’s 
equipment  was  purchased. 

You  have  indicated  that  WBOE-FM’a 
assets  will  be  transferred  as  a  unit  to  some 
entity  able  to  obtain  a  noncommercial  license 
from  the  FCC  and  put  the  station  back  on  the 
air;  that  the  transfer  may  be  accomplished 
either  by  private  sale  to  another  tax- 
supported  entity  or  by  private  auction;  and 
that  the  Board  expects  to  receive  payment 
substantially  in  excess  of  the  value  of  the 
station’s  tangible  assets.  You  have  asked  for 
the  assurance  that  the  Board  will  be 
permitted  to  calculate  its  repayment  on  the 
basis  of  the  appraised  value  of  the  Federally- 
funded  equipment  rather  than  on  the  basis  of 
the  actual  s^e  price  of  the  station.  You  have 
also  requested  comment  on  whether  your 
draft  Notice  of  Public  Auction  comports  with 
our  policies  and  regulations. 

The  Office  of  Chief  Counsel,  National 
Telecommunications  and  Information 
Administration,  advises  me  that  we  are 
required  to  base  repayment  on  the  fair 
market  value  of  the  EBFP-fimded  equipment, 
but  that  we  are  not  required  to  determine  fair 
market  value  by  attributing  the  entire 
proceeds  of  the  sale  of  the  station  to  its 
tangible  assets.  Accordingly,  we  would 
calculate  the  repayment  based  on  the  greater 
of  (a)  the  appraised  value  of  the  equipment  or 
(b)  the  amount  allocated  to  the  equipment  by 
the  parties  to  the  sale.  Any  appraisal  would, 
of  coiuse,  be  subject  to  confirmation  by  our 
engineer.  The  appraisal  submitted  with  the 
Board’s  February  13  letter  to  Dr.  Koenig  is 
being  evaluated,  and  we  will  notify  you  if  we 
have  any  problems  with  it. 

We  have  no  regulations  which  bear 
directly  on  the  form  of  any  legal  notice  which 
you  may  use  in  the  sale  of  the  station,  but  one 
aspect  of  the  draft  auction  notice  requires 
some  comment  The  separation  of  assets  for 
bidding  purposes  into  ^ard-funded  and 
grant  ^ded  categories  is  satisfactory  to  us. 
However,  you  should  understand  that  if  the 
price  attributed  by  the  bidder  to  the  grant- 
funded  equipment  exceeds  the  appraised 
value,  we  must  under  the  formula  set  out  in 
the  previous  paragraph,  assess  repayment  on 
the  basis  of  the  bid  price. 

At  our  meeting  the  question  was  raised 
whether  the  Board  could  avoid  repayment  by 
transferring  the  EBFP-funded  equipment  to 
the  purchaser  of  Hie  station  at  no  cost  the 
purchaser  agreeing  to  carry  out  the 
conditions  of  the  grant  for  the  remainder  of 
the  period  of  Fedwal  interest.  We  continue  to 
have  serious  reservations  about  this 
approach  due  to  the  difficulty  in  determining 
what  the  reasonable  value  of  the  station 
would  be  in  die  absence  of  the  bulk  of  its 
equipment  However,  we  are  willing  to 
consider  any  proposal  which  will  both 
expedite  resumption  of  WBOE’s  operation  by 
transfer  of  the  station  to  a  new  licensee  and 
safeguard  die  Federal  interest  in  items 
purchased  with  grant  funds. 

Please  keep  us  informed  as  you  progress 
with  the  sde  of  die  station.  A  final 


7 


Federal  Register  /  Vol.  45,  No.  6  /  Wednesday,  January  9,  1980  /  Rules  and  Regulations  1993 


determination  of  the  amoimt  of  the 
repayment  can  not  be  made  until  the 
transaction  is  completed. 

Sincerely, 

John  Cameron. 

Director,  Public  Telecommunications 
Facilities  Division. 

July  12. 1979. 

To:  Adolf  Koenig. 

From:  Joaquin  Cantu. 

Throu^:  Ken  Salomon. 

Subject:  Limited  FTFP  Eligibility 

Determination  for  the  Delaware  Citizens 
Committee. 

Files  pertaining  to  the  Delaware  Citizens 
Committee’s  application  for  FTFP  funds  were 
delivered  to  this  Office  for  the  purpose  of 
determining  whether  the  applicant  may  be 
considered  a  “non-proht”  organization  under 
the  Facilities  Program.  You  expressed 
particular  concern  about  the  fact  that  the 
applicant  although  proposing  to  serve  the 
State  of  Delaware,  is  incorporated  as  a  non- 
proHt  organization  in  the  District  of 
Columbia. 

It  is  the  view  of  this  Office  that  neither  the 
Act  nor  the  Rules  promulgated  thereunder 
require  the  applicant  to  be  incorporated  in 
Delaware,  the  area  it  proposes  to  serve.  In 
addition,  an  examination  of  the  applicant’s 
Articles  of  Incorporation  and  By-Laws 
indicates  that  it  may  properly  be  classified  as 
a  non-profit  entity;  Le.,  that  no  part  of  its  net 
earnings  inures  to  the  benefit  of  any  private 
shareholder  or  individual.  (See  PTFP  Rules 
S  2301.3) 

However,  this  Office  expresses  no  opinion 
on  any  other  eligibility  question  which  may 
arise  concerning  this  applicant. 

Joaquin  Cantu. 

July  27. 1979. 

To:  John  Cameron. 

From:  Joaquin  Cantu. 

'Throu^:  Ken  Salomon. 

Subject:  Addendum  to  Eligibility 

Determination  for  PTFP  Applicant 
Delaware  Citizens  Committee. 

Earlier,  this  Office  transmitted  a 
memorandum  from  Joaquin  Cantu  to  Adolf 
Koenig  on  the  eligibility  of  PTFP  applicant 
Delaware  Citizens  Committee.  We  concluded 
there  that  the  fact  that  the  applicant  was 
incorporated  in  the  District  of  Columbia  as  a 
non-profit  organization  did  not.  of  itself, 
disqualify  it  fit)m  consideration  for  funding. 
However,  we  omitted  to  state  that  there 
remains  a  question  whether  that  applicant,  as 
a  D.C.  corporation,  is  registered  or  authorized 
to  do  business  in  the  State  of  Delaware  as  a 
foreign  corporation. 

Assuming  the  applicant,  having  sought  a 
planning  grant,  can  perform  its  obligations 
without  physically  doing  business  in  the 
State  of  Delaware,  it  must,  nevertheless, 
possess  the  same  authority  to  operate  as  is 
required  by  applicants  for  construction 
grants.  See  PTTT  Rules  Section  2301.6(a). 
Accordingly,  the  Delaware  Citizens 
Committee  must  demonstrate  that  it  has 
received  or  is  eligible  to  receive  the  requisite 
authority  to  construct  and  operate  its 
facilities  in  the  State  of  Delaware,  which  it 
ultimately  proposes  to  serve. 

We  believe  the  applicant  should  be  given 


an  opportunity  to  show  that  it  does  in  fact 
already  possess  the  requisite  authority  or  that 
is  eligible  to  secure  that  authority.  However, 
if  it  is  unable  to  do  so  within  a  reasonable 
period  of  time,  your  Office  may  wish  to 
consider  that  failure  an  indication  that  the 
application  is  materially  deficient  so  that  an 
amendment  demonstrating  a  subsequent 
grant  of  authority  by  the  State  of  Delaware 
could  be  viewed  as  substantial,  hence 
impermissible. 

July  27. 1979. 

From:  Joaquin  Cantu. 

Throu^:  Ken  Salomon. 

Subject:  Eligibility  Determination  for  PTFP 
Applicant  In  Touch  Networks.  Inc. 

A  number  of  bases  exist  for  questioning  In 
Touch  Netwoiks.  Inc.’s  eligibility  for  PTFP 
funds.  They  primarily  concern  the  agreement 
executed  by  In  Touch  and  the  Trustees  of 
Columbia  University,  licensee  of 
noncommercial  educational  radio  station 
WKCR-FM  by  which  In  Touch  intends  to 
deliver  its  proposed  audio  service. 

Under  the  PITP  rules,  each  applicant  is 
required  to  provide  sufficient  assurance  that 
it  has  access  to  a  means  of  delivering  the 
service  proposed  and  that  it  will  deliver  that 
service  throughout  the  period  of  Federal 
interest.  See  PTFP  Rules  Section  2301.6(g). 
Evidence  of  the  agreement  submitted  by  In 
Touch  fails  to  satisfy  those  requirements.  For 
example,  expiration  of  the  agreement  on  June 
30. 1979  (See  Section  One  of  the  agreement) 
indicates  that  the  applicant  is  presently 
without  a  means  of  delivery.  Moreover,  even 
if  it  is  assumed  that  the  two-year  agreement 
was  renewed,  the  applicant  has  offered 
nothing  more  to  assure  the  continuity  of 
operation  throughout  the  period  of  Federal 
interest. 

Other  problems  arise  from  Section  Three  of 
the  agreement,  regarding  the  purchase  of 
necessary  equipment  First  In  Touch  there 
agrees  to  purchase  any  and  all  equipment 
which  may  be  designated  by  WKCR-FM  as 
necessary  to  the  operation  and  maintenance 
of  the  audio  service.  In  addition,  such 
equipment  must  be  of  the  type  and 
manufacture  designated  by  WKCR-FM. 

These  provisions  would  appear  to  conflict 
with  the  “maximum-competition-in¬ 
procurement”  standard  established  by  0MB 
Circular  No.  A-110  (Grants  and  Agreements 
with  Institutions  of  Higher  Learning. 

Hospitals,  and  Other  Non-Profit 
Organizations)  which  was  incorporated  by 
reference  into  the  FTFP  Rules.  (See  Section 
2301.25) 

Second,  Section  Three  of  the  agreement 
provides  that,  upon  conclusion  of  the 
agreement,  PTFP-funded  equipment  may  be 
separated  or  removed  from  equipment  owned 
by  WKCR-FM,  but  only  to  the  extent  it  may 
be  done  without  damaging  WKCR-FM 
property.  This  provision  raises  the  question 
whether  the  Federal  interest  (in  assuring  that 
the  facilities  funded  will  be  used  for  the 
purposes  proposed  in  the  application)  will  be 
protected.  See  PTFP  Rules  Sections  2301.27 
and  2301.36.  The  nature  of  the  applicant’s 
proposal  may  be  such  that  the  equipment 
required  to  implement  it  will  be  fully 
removable.  However,  to  the  extent  that  it  is 
not  possible  to  operate  without  some  of  the 
equipment  becoming  permanent  fixtures  of 


WKCR-FM’s  apparatus — ^Don  Falk  should  be 
able  to  advise  you  on  that  matter — ^we 
suggest  that  such  attachments  not  be 
considered  to  undermine  the  10  year  Federal 
interest,  so  as  not  to  frustrate  service  to  the 
media  impaired. 

Finally.  Section  fhree  of  the  agreement 
provides  that  In  Touch  will  grant  a  “free 
license’’  to  WKCR-FM  to  use  PTFP-fimded 
equipment  during  the  period  of  the 
agreement  The  ambiguity  in  that  language 
may  raise  a  question  as  to  where  control  of 
the  facility  will  reside  as  well  as  some  of  the 
problems  associated  with  shared  use  outlined 
in  paragraph  103  of  die  Report  and  Order. 

conclusion,  unless  the  applicant  can 
resolve  these  difficulties,  it  appears  that  In 
Touch  has  not  satisfied  the  required 
assurance  that  operation  of  its  facility  be 
under  its  control.  47  U.S.C  9  392(a)(2)  and 
Section  2301.6(b)  and  2301.36  of  the  Rules. 
More  importantly,  because  the  agreement 
between  In  Touch  and  Columbia  expired  on 
June  30. 1979,  In  Touch,  cannot  show  that  it 
possesses  a  means  of  electronic  distribution: 
nor  can  it  assure  the  continuity  of  service 
throughout  the  entire  or  a  substantial  portion 
of  the  period  of  Federal  interest 

August  14, 1979. 

To:  John  Cameron. 

Through:  Ken  Salomon. 

From:  Joaquin  Cantu. 

Subject:  Eligibility  Determination  for  PTFP 
Joint  Applicant  Ferris  State-Grand  Valley 
State. 

This  memorandum  summarizes  previous 
oral  advice  and  recommendations  given  to 
Dr.  John  Cameron  concerning  the  eligibility 
for  PTFP  funding  of  joint  proposal  applicants 
Ferris  State  and  Grand  Valley  State  Colleges. 
The  questions  discussed  here  are  whether 
“joint  ventures’’  may  qualify  as  eligible 
entities  under  the  PTFP  Rules  and.  if  so. 
whether  the  Ferris  State-Grand  Valley  State 
joint  venture  proposal  otherwise  makes  a 
satisfactory  showing  of  eligibility. 

With  regard  to  the  first  question,  it  is  oui; 
opinion  that  “joint  ventxu^’’  applicants  are 
eligible  for  PITP  funding.  Section  392(a)  of 
the  Public  Telecommunications  Facilities  Act 
(see  also  PTFP  Rules  Section  2301.4(a)) 
establishes  five  eligibility  categories 
including:  (4)  a  non-profit  foundation, 
corporation,  institution  or  association 
organized  primarily  for  educational  or 
cultural  purposes. 

It  is  commonly  understood  that  a  “joint 
venture”  is  an  “association”  of  persons  or 
corporations  who  agree  (expressly  or 
impliedly)  to  engage  in  a  common  enterprise. 
See  e.g.,  Richardson  v.  Walsh  Construction 
Co..  334  F.  2d  334  (2d  Cir.  1964);  Dubuque 
Stone  Products  Co,  v.  Fred  L  Gray  Co.,  356  F. 
2d  718  (8th  Cir.  1966).  In  addition,  many 
courts  treat  “joint  ventures”  as 
“partnerships”.  Micro-United  Supply  Inc.  v. 
Petroleum  Corp.,  462  F.2d  75  (5th  Cir.  1972), 
which  have  also  been  declared  to  be 
“associations”.  Crest  Construction  Co.  v. 
Insurance  Co.  of  North  America,  417  F.  Supp. 
564  (D.C.  Okla.  1976).  Indeed,  “joint 
ventures”,  “partnerships”,  and  “associations" 
are  so  similar  that  they  are  generally  tested 
by  the  same  rules.  See  e.g.,  Rayonier,  Inc.  v. 
Poison.  400  F.  2d  909  (9th  Cir.  1968).  Thus,  we 
feel  fairly  comfortable  in  concluding  that 
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“joint  venture”  applicants  may  be  eligible  for 
funding  under  the  grants  program  as  an 
association  within  the  meaning  of  category 
(4). 

The  second  question  asks  whether  the 
Ferris  and  Grand  Valley  State  application 
contains  anything  else  which  might  adversely 
bear  on  the  issue  of  eligibiDty.  We  believe  it 
contains  two  major  weaknesses:  (a)  one 
concerns  whether  the  applicant  possesses  or 
has  sought  the  required  FCC  authority  to 
construct  and  operate  the  facilities  for  which 
funding  is  requested:  and  (b)  the  other 
concerns  the  control  and  use  of  the  facilities. 

(a)  FCC  Authorization;  Section  2301.8  of 
the  PTFP  Rules  requires  every  applicant 
whose  project  requires  FCC  authorization  to 
tile  for  authorization,  in  its  name,  on  or 
before  the  closing  date  for  receiving 
application.  If  the  applicant  fails  to  obtain 
FCC  authorization  or  if  the  FCC  returns, 
dismisses,  or  denies  an  application,  the 
Administrator  has  discretion  to  return  the 
applicant’s  PTFP  application. 

There  is  no  question  that  Grand  Valley 
State  has  sought  to  obtain  the  required  FCC 
authority.  However,  its  PTFP  joint  venture 
application  represents  that  Grand  Valley 
State  will  operate  the  proposed  new  facility 
as  “joint  licensee”  with  Ferris  State,  which 
has  not  yet  sought  FCC  authority.  Thus, 

Ferris  State-Grand  Valley  State  will  have  to 
amend  its  application  before  the  FCC  so  as  to 
truly  reflect  the  composition  of  the  licensee. 

A  problem  arises  in  that  changes  of 
ownership  and  control  of  fifty  percent  have 
been  deemed  to  constitute  “substantial” 
amendments  by  the  FCC  A  strong  possibility 
exists,  therefore,  that  Ferris  State-Grand 
Valley  State  will  be  required  to  re-initiate  the 
applications  process,  causing  delays  which 
may  jeopardize  its  PTFP  application.  See 
PTFP  Rules  Section  2301.8 

NTIA  could  deny  eligibility  upon  the  same 
grounds  as  the  FCC.  However,  because  of  the 
applicant’s  clear  eligibility  under  Section 
2301.4  (as  discussed  earlier),  we  recommend 
that  you  defer  consideration  on  its 
application  (see  Section  2301.7)  and  that  you 
ask  it  to  file  additional  information,  regarding 
this  matter. 

(b)  Control  and  Use  of  Facilities:  Section 
2301.36  of  the  PTFP  Rules  provides  that — 

Any  public  telecommunications  facilities, 
funded  in  whole  or  in  part  under  the  Act, 
shall  remain  under  the  control  of  the  grantee 
and  shall  be  used  only  for  the  provision  of  the 
public  telecommunications  services. 

Appendix  4  of  the  “joint  venture” 
application,  the  “Guidelines  for  Joint 
Ownership  and  Operation”,  raises  problems 
in  this  respect  because  they  do  not  state  what 
the  agreement  between  Ferris  State  and 
Grand  Valley  State  will  be.  Indeed,  the  final 
terms  governing  joint  ownership  and 
operations  may  not  be  available  to  us  until 
September  1. 1979. 

You  could,  therefore,  reasonably  conclude 
that  the  guidelines  submitted  simply  do  not 
adequately  detail  the  expected  control  and 
use  of  PTFP-funded  facilities.  But  because  it 
is  a  close  question,  we  again  recommend  that 
the  Ferris  State-Grand  Valley  State 
application  be  accepted  for  filing,  but  that 
you  defer  consideration  for  funding  in  the 
current  round. 


September  19, 1979. 

To:  John  Cameron. 

From:  Gregg  Skall. 

Subject:  Regional  Commission’s 

Contributions  to  PTFP  Applicants. 

You  have  requested  a  ruling  on  whether 
Regional  Action  Planning  Commissions, 
organized  under  42  U.S.C.  Sec.  3181,'  can  " 
make  contributions  to  either  the  federal  or 
non-federal  share  of  PTFP  projects.  It  is  our 
opinion  that  regional  commissions  have 
authority  to  supplement  federal  grant-in-aid 
programs  by  contributing  funds  which  are 
used  to  increase  the  federal  share  of  the 
project. 

Section  3188a  of  42  U.S.C.A.  entitled 
“Supplements  to  Federal  grant-in-aid 
programs,”  directs  that  the  Secretary  of 
Commerce  may  provide  funds  to  the  federal 
cochairman  of  regional  commissions  to  be 
used  for  all  or  part  of  the  basic  federal 
contribution  to  a  project  or  to  increase  the 
federal  contribution  above  the  fixed 
maximum  otherwise  set  by  law.  This  money 
is  to  be  made  available  to  enable  a  state  or 
other  entity  within  economic  development 
regions  to  take  maximum  advantage  of 
federal  grant-in-aid  programs  where  the 
applicant  is  eligible  under  the  program  but, 
because  of  economic  conditions,  is  unable  to 
supply  the  required  matching  share.*  42 
U.S.C.A.  Sec.  3188a  (a).  In  no  event,  however, 
may  the  total  federal  share  of  the  project  (i.e., 
basic  federal  share  plus  supplemental 
regional  commission  funds]  exceed  80 
percent  of  the  cost  of  the  project.  42  U.S.C.A. 
Sec.  3188a(b). 

Included  in  the  statute’s  definition  of 
“Federal  grant-in-aid  programs”  is  Title  III, 
Part  IV  of  the  Communications  Act  of  1934, 
as  amended — the  Public  Telecommunications 
Financing  Act  of  1978. 

When  it  is  proposed  to  supplement  the 
federal  share  of  a  project  under  42  U.S.C.A. 
Sec.  3188a,  the  federal  official  who 
administers  the  grant-in-aid  program  must 
certify  that  the  program  to  be  funded  meets 
all  of  the  requirements  of  the  enabling 
legislation  and  is  otherwise  approvable.  42 
U.S.C.A.  Sec.  3188a(a].  It  is  our  understanding 
that  the  EBFP  was  involved  with 
supplemental  contributions  and,  therefore, 
this  memorandum  will  not  address  the 
mechanics  of  the  certification  process. 

In  conclusion,  regional  commissions 
organized  under  42  U.S.C.A.  Sec.  3181  may 
contribute  funds  which  increase  the  total 
federal  share  of  a  PTFP  project.  The 
combined  total  federal  share  of  such  a  project 
may  be  no  more  than  80  percent  of  the  project 
cost. 

For  your  information,  copies  of  the  relevant 
sections  of  42  U.S.C.A.  are  attached. 

Attachments. 

U.S.  Department  of  Commerce, 

National  Telecommunications  and 

Information  Administration, 

Washington,  D.C.  20230,  September  25, 1979. 

'  Please  note  that  this  memorandum  does  not 
concern  the  Appalachian  Regional  Commission 
organized  under  40  app.  U.S.C.  Sec.  101  et  seq.  A 
separate  memorandum  on  the  ARC  is  being 
prepared. 

'These  funds  may  also  be  used  where  there  are 
insufficient  federal  funds  available  under  the  grant- 
in-aid  program  to  meet  pressing  needs  of  the  region. 


Mr.  Kim  Spencer, 

Urban  Scientific  &  Educational  Research, 

Inc.,  Public  Interest  Video  Network,  PO 

Box  19112, 20th  Street,  N.  W.,  Washington, 

D.C.  20036. 

Dear  Mr.  Spencer:  You  were  advised  by 
telephone  on  August  16, 1979,  that  Urban 
Scientific  and  Educational  Research,  Inc. 
(USER)  is  ineligible  for  the  planning  grant  you 
submitted  to  the  Public  Telecommunications 
Facilities  Division  of  NTIA  on  June  4, 1979 
because  your  organization  is  neither  an 
existing  public  broadcast  station  nor  an 
oiganization  comprised  of  stations.  Your 
application  seeks  funds  to  study  the  ' 
feasibility  of  constructing  mobile  production 
and  satellite  up  link  trucks  for  rental  to  the 
123  public  television  stations  within  a  600 
mile  radius  of  Washington,  D.C.  Your 
application  indicates  that  it  is  the  first  step  in 
a  project  aimed  at  augmenting  the  facilities  of 
existing  public  broadcast  stations  under 
Priorities  III  and  IV  of  the  Public 
Telecommunications  Facilities  Program.  The 
application  also  asserts  that  construction  of 
the  facilities  to  be  planned  would  result  in 
the  provision  of  additional  service  to  the 
stations’  audiences  under  Priority  II.  This 
assertion  apparently  is  based  on  the 
assumption  that  the  addition  of  locally 
produced  live  programming  is  “significantly 
different  additional  service”  under  Priority  11. 

NTIA’s  Office  of  Chief  Counsel  has 
provided  the  Public  Telecommunications 
Facilities  Division  with  an  opinion 
concerning  eligibility  for  grants  under  Section 
393(b)(4)  of  the  Public  Telecommunications 
Financing  Act  of  1978  (Public  Law  95-567, 92 
Stat.  2405).  That  section  requires,  in  part,  that 
grants  be  considered  on  the  basis  of  whether 
or  not  the  grant  will  result  in:  “the 
improvement  of  the  capabilities  of  existing 
public  broadcast  stations  to  provide  public 
telecommunications  services.”  (Emphasis 
added.)  Priorities  III  and  IV  for  the  Public 
Telecommunications  Facilities  Program  are 
based  on  Section  393(b)(4).  These  priorities 
relate  exclusively  to  ^e  improvement  and 
augmentation  of  the  facilities  of  existing 
public  broadcast  stations.  See  Appendix  B  of 
the  Report  and  Order  adopting  the  PTFP 
rules.  44  Fed.  Reg.  30898,  30920-921,  published 
May  29. 1979. 

NTIA  has  concluded  that  in  order  to  be 
eligible  for  improvement  and  augmentation 
grants,  an  applicant  must  be  either  an 
existing,  individual  public  broadcast  station, 
or  an  organization  whose  membership  is* 
composed  of  existing  public  broadcast 
stations  and  which  supplies  programming  to 
its  member  stations,  liiis  latter  reading  of 
Section  393(b)(4)  is  premised  on  NTIA’s  belief 
that  funding  for  augmentation  and 
improvement  of  the  facilities  of  an 
organization  of  stations  which  will  enable  the 
organization  to  supply  additional  types  of 
programming  to  its  member  stations 
enhances  the  capability  of  the  individual 
members  to  serve  their  audiences. 

Therefore,  applicants  which  are  centers  for 
the  production  of  public  television  and  radio 
programming  and  related  instructional  and 
informational  programming,  but  which  are 
not  themselves  existing  stations  or 
organizations  comprised  of  existing  stations. 
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are  ineligible  for  enhancement  grants.  Since 
such  organizations  cannot  receive 
construction  funding  for  enhancement  of  their 
facilities,  it  follows  that  they  also  are 
ineligible  to  receive  planning  funds  to  study 
the  possibility  of  such  construction.  This 
conclusion  stems  bom  the  language  of 
Section  393(b)(4)  itself  and  relevant  portions 
of  the  Congressional  reports  and  the  floor 
debates  on  the  legislation.  As  you  may  be 
aware,  Section  393(c)  requires  that  not  less 
than  75  percent  of  PTFP  appropriated  funds 
are  to  be  used  to  finance  the  expansion  of 
public  telecommunications  services  to 
presently  unserved  areas.  The  remaining  25 
percent  of  the  appropriation  is  to  be  used  for 
improvement  and  augmentation  grants.  With 
regard  to  this  allocation  of  the  appropriation. 
Senate  Report  95-858, 95th  Cong.,  2nd  Sess.  7 
(1978),  noted  that  while  75  percent  of  PTFP 
funds  are  to  be  used  for  the  extension  or 
expansion  of  service  to  unserved  areas, 
“existing  stations  must  be  able  to  expect  a 
reasonable  measure  of  federal  assistance  to 
maintain  and  improve  their  facilities.” 
Authorized  funding  for  FY 1979-81  was 
increased  $10  million  to  $40  million  per  year 
in  recognition  of  the  “difficulties  which 
existing  public  broadcasters  face  in  bnancing 
expansion  and  improvement  of  their 
facilities.  •  •  *  "  The  Report  went  on  to  state 
that  approximately  25  percent  of  the  PTFP 
funds  were  to  be  applied  in  such  a  way  “that 
existing  entities  (would]  be  adequately 
maintained  and  improved.”  Senate  Report 
95-858  at  a 

It  is  apparent  that  Congress  was  aware 
that  in  setting  expansion  of  service  as  the 
highest  priority  under  the  Act,  existing 
stations’  continued  access  to  federal  funds 
for  improvements  and  augmentation  of  their 
facilities  would  be  placed  in  jeopardy.  To 
ease  this  problem,  authorized  funding  was 
increased  over  prior  levels.  In  this  regard. 
Senator  HoUings  stated  that  existing  public 
broadcasters  needs  for  improvements  and 
enhanced  faciUties  were  to  “suffer  no  setback 
in  support”  as  a  result  of  expanded  PTFP 
eligibility  in  light  of  the  increase  in 
authorized  funding.  124  Cong.  Rec.  S.  15440, 
September  19, 1978  (Daily  Ed.).  Further,  he 
noted  that  the  25  percent  of  PTFP  funds  not 
used  for  expansion  of  service  would  be  “used 
to  replace  equipment  or  obtain  new 
equipment  to  better  serve  the  [existing] 
station’s  present  audience.”  Id.  Senator 
Cannon  added  that  the  $10  million  increase  in 
authorized  funding  “was  necessary  in  order 
to  assure  that  [station]  equipment 
replacement  activities  can  continue  at 
adequate  levels”  while  larger  amounts  were 
devoted  to  expansion  of  service.  124  Cong. 
Rec.  S.  15448,  September  19, 1978,  (Daily  Ed.). 
See  also  House  Report  No.  95-117&  95th 
Cong.,  2nd  Sess.  2  (1978).  In  summary,  it  is 
our  opinion  that  noii-expansion  funds  are 
only  available  for  improvement  and 
augmentation  of  the  facilities  of  existing, 
individual  public  broadcasting  stations  or  of 
organizations  whose  membership  consists  of 
existing  stations  where  PTFP  funds  will 
enhance  the  capability  of  the  member 
stations  to  provide  public 
telecommunications  services  to  the  public. 

I  turn  finally  to  the  question  of  whether  or 
not  the  addition  of  live,  mobile  production 


capacity  to  existing  public  broadcast  stations 
constitutes  significantly  different  additional 
service  under  Priority  n.  NTIA  addressed  this 
question  in  the  Report  and  Order  referred  to 
earlier.  In  response  to  a  draft  of  Priority  H, 
the  University  of  South  Florida  urged  that 
grants  for  mobile  production  equipment 
should  properly  be  included  within  the 
Priority  since  the  equipment  would  be  used  to 
produce  “significantly  different” 
programming.  We  specifically  rejected  this 
idea  and  stated  that  Priority  II  was  designed 
to  “provide  service  to  a  specialized  audience 
rather  than  improved  service  to  the  general 
audience  of  a  public  telecommunications 
entity.”  44  Fed.  Reg.  at  30905.  We  have  been 
presented  with  no  new  arguments  or 
information  which  requires  a  modification  of 
this  interpretation.  Therefore,  we  reject  the 
idea  that  the  planning  and  eventual 
construction  of  a  mobile  production  and  a 
mobile  satellite  up  link  truck  will  enable  the 
123  stations  referred  to  in  your  application  to 
provide  their  audiences  with  significantly 
different  additional  programming. 

You  have  been  advised  of  our 
determination  that  your  application  is 
ineligible  as  a  Priority  II  project  or  a  Priority 
in  or  rV  project  under  Section  393(b)(4)  of  the 
Act.  Under  Section  2301.33  of  the  FIFP  Rules, 
you  may  file  a  petition  for  reconsideration  of 
that  determination  within  30  days  after  your 
receipt  of  this  letter,  which  was  mailed  by 
certified  mail,  return  receipt  requested.  I  also 
want  to  point  out  that  under  Section  2301.4(c) 
of  the  Rules,  a  prospective  applicant  may 
request  a  letter  ruling  on  its  eligibility  for  a 
particular  grant.  If  you  wish  to  file  an 
application  in  the  future,  I  urge  you  to 
consider  taking  advantage  of  the  letter  ruling 
process. 

Sincerely, 

John  Cameron, 

Director,  Public  Telecommunications  , 
Facilities  Division. 

October  25. 1979, 

John  Reilly,  Executive  Director 

Global  Village,  454  Broome  Street,  New  York, 

New  York  10013. 

Dear  Mr.  Reilly:  Mr.  Geller  has  received 
your  letter  of  August  15, 1979  and  has  asked 
me  to  respond  to  the  concerns  you  expressed. 
It  is  apparent  that  your  greatest  anxiety 
relates  to  our  requirement  that  an  applicant 
for  a  grant  under  the  Public 
Telecommunications  Facilities  Program 
(PTFP)  demonstrate  an  ability  to  distribute 
programming  produced  with  PTFP  funded 
equipment — generally  a  ten  year  contract  for 
electric  distribution  service.  We  appreciate 
and  understand  your  concern  with  regard  to 
this  “linkage”  requirement  for  non- 
commerical  telecommunications  entities 
applying  under  the  PTFP.  As  you  know  that 
requirement  arose  fi'om  a  suggestion  made  by 
the  Corporation  for  Public  Broadcasting,  in 
response  to  our  proposed  exclusion  of 
program  production  centers  and  provides  that 
an  applicant  will  not  be  considered  eligible 
for  funding  unless  he  or  she  has  a 
“contractual  or  other  reliable  arrangement 
for  use  on  a  regular  basis  of  an  effective 


means  of  distributing  programs  to  the  public” 
[Emphasis  added).* 

Because  we  are  required  to  maintain  a  ten 
year  interest  in  PTFP  funded  equipment,*  we 
generally  require  that  applicants  who  do  not 
possess  a  means  of  electronic  distribution, 
arrange  (by  lease  or  otherwise)  “a  contract 
that  cannot  be  unilaterally  cancelled,  or  other 
similar  legal  commitment”.* 

In  adopting  this  requirement  we  did  indeed 
give  full  consideration  to  each  objection 
which  you  raise  in  your  letter.  As  explained 
in  the  Report  and  Order,  we  have  attempted 
to  solve  two  separate  and  distinct  problems: 
(1)  to  forestall  applications  for  eligible 
entities  seeking  funds  for  ineligible  projects, 
and  (2)  to  avoid  funding  entities  that  would 
not  be  able  to  give  some  reasonable 
assurance  “that  the  grants  would  result  in  the 
provision  of  telecommunications  services  to 
the  public”.* 

We  have  not,  however,  adopted  an 
inflexible  position.  In  the  Report  and  Order 
we  specifically  invited  applicants  to  propose 
“other  arrangements”  which  we  would 
analyze  on  a  case-by-case  basis.  Thus,  where 
an  applicant  can  establish  that  there  is  a 
“reasonable  expectation”  that  he  or  she 
would  be  able  to  “use  the  PTFP  funded 
equipment  for  provision  of  public 
telecommunication  services  to  the  public 
during  the  period  of  Federal  interest,”  * 
whether  by  a  ten  year  contract  or  otherwise, 
the  “linkage”  requirement  would  be  met.  In 
other  words,  we  are  anxious  to  consider 
arrangements  other  than  those  with  a  ten 
year  contract.  Our  goal  is  merely  to  be 
reasonably  assured  that  programs  produced 
with  PTFP  funded  equipment  have  a 
distribution  outlet. 

You  should  also  note  that  in  the  Report  and 
Order  we  expressed  some  dissatisfaction 
with  the  resolution  of  the  issue  reached  there. 
Nevertheless,  we  felt  compelled  to  adopt  the 
“linkage”  requirement,  detailed  above, 
because  the  goal  of  the  program  and  the 
intent  of  the  Act  is  not  “to  provide  funding  for 
independent  producers  who  do  not  fulfill  a 
PTFP  program  priority.”  •  In  doing  so,  we 
recognized  that  one  of  the  statutory  purposes 
of  the  Facilities  Act  (Sec.  390(1))  is  to  fimd 
facilities  for  the  delivery  of  programming  and 
other  public  telecommunications  services,  not 
the  production  of  programming  itself.  We 
would  be  pleased  to  consider  alternate 
approaches  to  this  issue  fi:om  you  or  others 
which  would  satisfy  our  concerns  while,  at 
the  same  time,  liberalizing  our  policy  in  this 
area. 

With  regard  to  the  “bottleneck  effect,” 
which  you  refer  to  in  your  letter,  I  must  point 
out  that  the  PTFP  offers  grants  for  the 
construction  of  new  public 
teleconununications  facilities  as  well  as  the 
augmentation  of  existing  facilities.  As  I 
understand  your  argument,  minority 


'  Public  Telecommunications  Facilities  Program: 
Report  and  Order,  44  Fed.  Reg.  30898,  at  30900  (1979) 
[Report  and  Ordei\. 

*  Public  Telecommunication  Financing  Act  of 
1978.  48  U.S.C.  83e2(g). 

*  Report  and  Order,  supra  at  30900. 

*/d.  at  30899. 

*Id.  at  30900. 

•Id. 
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programming  has  (to  some  extent)  been 
excluded  because  of  the  scarcity  of  public 
telecommunication  outlets.  By  providing 
grants  to  construct  new  facilities  and 
encouraging  minorities  to  apply  we  intend  to 
increase  the  number  of  outlets  for  such 
programming.  To  the  extent  that  the 
construction  of  new  facilities  is  not  possible 
(e.g..  in  well-developed  urban  communities] 
we  have  provided  for  the  funding  of  entities 
that  can  otherwise  meet  the  “linkage” 
requirement  by  “contract  or  other  similar 
legal  commitment."  We  believe  we  have, 
therefore,  fulfllled  the  objective  of  Sec.  390(2) 
without  sacrificing  those  of  Sec.  390(2). 

As  stated  in  the  Report  and  Order  we  have 
an  uncertain  base  of  experience  for  the 
exercise  of  our  administrative  discretion  in 
this  area.  We  have,  therefore,  attempted  to 
retain  the  flexibility  to  meet  the  needs  of  the 
public  telecommunications  entities  while 
gaining  some  assurance  that  the  purpose  of 
the  Act — viz.  that  public  telecommunications 
services  are  provided  to  the  public — is 
fulfllled.  If  the  course  that  we  have  adopted 
proves  to  be  too  restrictive,  it  can  and  will  be 
changed.  But  until  an  empirical  basis  exists 
by  which  we  may  judge  the  effectiveness  of 
the  program  as  presently  formulated,  we  must 
decline  any  suggestion  to  alter  the  “linkage” 
requirement  by  an  overall  change  of  the  ^e. 

Sincerely, 

Robert  Hunter. 

U.S.  Department  of  Commerce, 

National  Telecommunications  and 

Information  Administration, 

Washington,  D.C.  ^}230,  November  20, 1979. 
Re:  Board  of  Cooperative  Educational 

Services,  Chautauqua  County,  New  Yoric, 
Grant  No.  NTIA-36-02-90765,  File  No. 
765-T-C790013-TE. 

A.  Bruce  Manley,  Esq., 

Russo  Building,  Fredonia,  New  York  14063. 

Dear  Mr.  Manley:  I  am  writing  in  response 
to  your  letter  of  October  4th  to  Kenneth 
Salomon  of  my  office,  regarding  the 
sufficiency  of  a  real  estate  lease  under  the 
terms  of  Which  your  client  will  erect  a 
broadcast  tower  and  transmitter  building 
purchased  with  funds  provided  by  a  grant 
from  the  Public  Telecommunications 
Facilities  Program  (PTFP). 

As  you  are  no  doubt  aware,  the  Public 
Telecommunications  Financing  Act  of  1978, 
Pub.  L  95-567, 92  Stat.  2405,  47  U.S.C.  S  390  et 
seq.  (PTFA),  requires  that  we  maintain  a  10- 
year  interest  in  equipment  purchased  with 
funds  provided  under  the  PTFP. 

Consequently,  in  promulgating  regulations  to 
implement  the  PITA,  we  adopted  Section 
2301.6(g)  of  the  PTFP  rules,  which  requires 
that  all  applicants  give  assurance  that  they 
“will  hold  appropriate  title  or  lease  to  the  site 
or  sites  on  which  the  proposed  apparatus  will 
be  operated,  including  the  right  to  construct, 
maintain,  operate  and  remove  such 
apparatus  ...  for  a  period  of  10  years 
following  completion  of  the  project.” 

Since  our  concerns  can  be  satisfied  by 
leases  that  have  sufficient  duration  and 
provide  for  an  unconditional  right  for  the 
grantee  “to  construct  maintain,  operate  and 
remove”  any  apparatus  installed  on  the 
leased  property,  we  have  not  attempted  to 
develop  a  special  form  for  grantees  to  use. 


Consequently,  we  have  reviewed  the  sample 
tower  lease  ffiat  you  enclosed  with  your 
letter.  In  view  of  the  fact  that  under  the  lease 
you  prepared  the  lessee  would  have  the  right 
to  “construct,  reconstruct,  extend,  operate, 
inspect,  maintain  and  at  its  pleasure  remove” 
the  equipment  funded  by  the  grant  for  30  ^ 
years,  we  And  it  sufficient  to  meet  the 
requirements  of  Section  2301.6(g), 

Please  let  me  know  if  I  can  be  of  any 
further  assistance. 

Sincerely, 

Gregg  Skall, 

Chief  Counsel. 

December  6, 1979. 

Mr.  Dawson  V.  Johnson, 

President  Communivision  Corp.,  P.O.  Box  49, 
Hingham,  Massachusetts  02043. 

Dear  Mr.  Johnson:  Our  office  of  Chief 
Counsel  has  studied  the  materials 
accompanying  your  letter  of  October  26  and 
advises  us  that  your  organization  is  eligible 
to  apply  for  a  grant  to  this  program. 

Each  project  was  also  reviewed  for 
eligibility.  Com  Tell,  the  proposal  outlining  a 
nonbroadcast  system  of  information  and 
training,  is  not  eligible  because  there  is  no 
intent  to  distribute  to  the  general  public  using 
a  telecommunications  entity.  Both  the  Cable 
Subscriber  Public  TV  Center  and  the  Non- 
Proflt  Cable  TV  Service,  however,  are  eligible 
because  they  are  within  the  deflnition  of  a 
public  telecommimications  entity. 

If  these  are  the  proposals  which  will  form 
the  base  of  your  application  to  us,  I  do 
anticipate  some  serious  problems.  There  is 
little  that  addresses  the  urgency  to  the 
community  for  this  project  to  be  funded.  The 
essential  question  of  capitalization  will  need 
to  be  addressed  substantially  in  a  grant 
application.  The  dollar  flgure  for  construction 
costs  of  the  cable  system  alone,  $100  million, 
is  far  above  our  capacity  to  fund.  Our  total 
budget  for  facilities  grants  nationwide  will  be 
$23.7  million  in  Fiscal  Year  1980.  In  preparing 
a  PTFP  grant,  it  is  advisable  to  pay  attention 
to  the  funding  criteria  outlined  in  the  Federal 
Register  of  Tuesday,  May  29, 1979  because 
these  provide  the  basis  for  evaluation. 

I  hope  I  have  been  helpful  and  if  you 
should  have  further-questions  please  feel  fl'ee 
to  contact  me. 

Sincerely, 

Donald  G.  Falk, 

Program  Officer/ Engineer,  Public 
Telecommunications  Facilities  Program. 

U.S.  Department  of  Commerce, 

National  Telecommunications  and 
Information  Administration, 

Washington,  D.C.  20230,  December  7, 1979. 

Mr.  C.  Stanley  Potter, 

President,  Association  of  Radio  Reading 
Services,  Inc.,  1745  University  Avenue,  St. 
Paul,  Minnesota  55104. 

Dear  Mr.  Potter  Your  letter  of  October  28, 
1979  and  a  letter  fl-om  Ms.  Margaret 
Rockwell,  President  and  Director,  The 
Washington  Ear,  Inc.  have  been  referred  to 
me  for  a  response.  From  reading  those  letters 
and  our  letter  to  Mr.  Kim  Spencer  of  Urban 
Scientiflc  &  Educational  Research,  Inc.  to 
which  you  refer,  it  is  somewhat  unclear  to  me 
exactly  what  information  you  desire. 


Nevertheless,  1  have  enclosed  a  copy  of  my 
response  to  Ms.  Rockwell  and  copies  of  some 
materials  that  I  hope  will  explain  the  reasons 
for  our  position  with  regard  to  the  eligibility 
of  SCA  reading  services  for  improvement 
grants  under  Section  393(b)(4)  of  the  Public 
Telecommunications  Financing  Act  of  1978, 
Pub.  L  95-567,  92  Stat.  2405,  47  U.S.C.  390,  et 
seq. 

If  any  members  of  your  association  desire 
to  flle  applications  for  improvement  grants  in 
conjunction  with  “existing  public  broadcast 
station[sJ”  in  the  manner  described  in  our 
letter  to  Ms.  Rockwell,  or  applications  for 
grants  to  expand  their  service  areas  under 
Priority  II  of  the  Public  Telecommunications 
Facilities  Program  (PTFP),  they  should  be 
aware  that  §  2301.4(c)  of  the  PTFP  rules 
provides  a  method  by  which  applicants  may 
obtain  an  advance  ruling  as  to  their 
eligibility.  As  we  noted  in  the  Report  and 
Order  adopting  the  PTFP  rules,  44  FR  30898, 
30903  (May  29, 1979):  “The  requests  should 
describe  the  applicant  and  its  proposal,  and 
should  include  the  applicant’s  charter  and 
Section  501(c)(3)  exemption  or  other 
dociunentation  of  nonproflt  status.”  Although 
it  may  not  be  clear  from  the  rules,  an 
applicant  may  seek  review  of  an  adverse 
determination  based  on  an  advance  ruling 
request  by  flling  a  Petition  for 
Reconsideration  pursuant  to  Section  2301.3 

If  these  materials  are  not  sufflcient  to 
answer  your  questions.  1  suggest  that  you  call 
Robert  Hunter  of  my  office  at  (202)  377-1866 
after  you  have  reviewed  the  enclosed 
materials. 

Sincerely, 

Gre^  P.  Skall, 

Chief  Counsel. 

U.S.  Department  of  Commerce, 

National  Telecommunications  and 

Information  Administration. 

Washington,  D.C.  20230,  December  7, 1979. 
Margaret  W.  Rockwell, 

President  and  Director,  The  Washington  Ear, 

Inc.,  35  University  Blvd.,  East,  Silver 

Spring,  MD  20901.  j 

Dear  Ms.  Rockwell:  Your  letter  of  October 
29, 1979  and  a  letter  fl-om  Mr.  C  Stanley 
Potter.  President,  Association  of  Radio 
Reading  Services,  Inc.  have  been  referred  to 
me  for  a  response.  Since  your  letter  and  the 
letter  from  Mr.  Potter  both  raise  the  question 
of  the  eligibility  of  radio  reading  services  for 
grants  to  improve  their  facilities  imder  our 
Public  Telecommunications  Facilities 
Program  (PTFP),  1  will  forward  a  copy  of  this 
response  to  him. 

At  the  outset  I  must  make  it  clear  to  you 
and  to  Mr.  Potter  that  organizations  desiring 
to  initiate  or  expand  SCA  reading  services, 
such  as  those  offered  by  The  Washington 
Ear,  are  eligible  for  grants  from  the  National 
Telecommunications  and  Information 
Administration  (NTLA)  under  the  Public 
Telecommunications  Financing  Act  of  1978 
(K1  FA).  *  Although  the  paramount  priority  of 
the  PTFA  and  of  the  PTTP  is  the  provision  of 
public  telecommunications  services  to  totally 
unserved  geographical  areas,  another  major 
goal  of  the  PTFA  is  the  extension  of 


■  Pub.  L  95-567,  92  Stat.  2405,  47  U.S.C.  f  390,  et 
seq. 
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significantly  different  public 
telecommunications  services  to  unserved  or 
underserved  audiences  without  regard  to 
geographical  considerations.*  Consequently, 
we  have  established  several  priorities  to 
govern  our  awarding  of  grants  to  public 
telecommunications  entities  to  implement 
this  goal  of  the  PTFA.  In  the  second  priority 
of  the  PTFP  we  speciHcally  stated  that 
‘*[e]ligible  projects  [to  provide  significantly 
different  additional  services] 
include  .  «  .  service  to  the  blind  or  deaf 

Thus,  we  do  consider  organizations  such  as 
The  Washington  Ear  eligible  for 
consideration  as  public  telecommunications 
entities  within  the  meaning  of  Sections  390(1), 
393(b)(1).  393(b)(2).  and  397(12)  of  the  PTFA.* 
and  eligible  for  planning  or  construction 
grants  to  provide  initial  or  complementary 
services  to  unserved  or  underserved  people. 

In  order  to  obtain  grants  for  the 
improvement  of  existing  facilities,  however, 
an  entity  must  qualify  under  Section  393(b)(4) 
of  the  PTFA,  which  provides  for  “(Tjhe 
improvement  of  the  capabilities  of  existing 
public  broadcast  stations  to  provide  public 
telecommunications  services.”  (Emphasis 
added.)  Therefore,  although  The  Washington 
Ear  and  the  SCA  reading  services 
represented  by  Mr.  Potter  may  be  or  become 
public  telecommunications  entitles  within  the 
meaning  of  the  PTFA  and  the  PTFP  rules, 
those  entities  are  not  eligible  for 
improvement  grants  under  Section  393(b)(4) 
of  the  PTFA,  i^ess  they  also  qualify  as 
existing  public  broadcast  stations  or 
organizations  composed  of  existing  stations.* 
A  review  of  the  legislative  history  suggests 
that  Congress  was  well  aware  of  this 
distinction  and  made  a  conscious  decision  to 
limit  improvement  or  enhancement  funds  to 
public  broadcasting  stations.  See  Senate 
Report  at  page  7.  The  decision  to  read  the 
phrase  “existing  public  broadcast  station[s]” 
to  include  organizations  comprised  of 


*  Public  Telecommunications  Facilities  Program: 
Report  and  Order.  44  FR  30898,  30905  (May  29, 1979) 
{Report  and  Order^. 

*  Id.  at  30921.  It  must  be  noted,  however,  that 
although  the  handicapped  may  constitute  an 
unserved  or  underserved  audience  in  many  places 
throughout  the  country,  they  do  not  qualify  as 
minorities  for  special  consideration  under  the  PTFA 
Prior  to  enactment.  Congress  considered  and 
specifically  rejected  an  amendment  that  would  have 
included  the  handicapped  with  minorities  and 
women  for  the  special  purposes  described  in  the 
Act.  See  Senate  debate,  146  Cong.  Rec.  S15454 
(September  18, 1979).  [Attached  as  Appendix  A.) 
Moreover,  the  Senate  Report  on  the  Act  specifically 
defined  minorities  to  include  only  Blacks, 

Hispanics,  Asians,  Pacific  Islanders  and  Native 
Americans.  See  Senate  Report  on  the  Public 
Telecommunications  Financing  Act  of  1978.  at  page 
1  (May  IS,  1978).  (Attached  as  Appendix  B.J 

*  Section  397(12)  provides  that: 

The  term  ‘public  telecommunications  entity* 
means  any  enterprise  which — 

(A)  is  a  public  broadcast  station  or  a 
noncommercial  telecommunications  entity;  and 

(B)  disseminates  public  telecommunications 
services  to  the  puUic. 

See  also  Sections  897(7)  and  397(14). 

*  Section  397(6)  states  that 

The  terms  ‘noncommercial  educational  broadcast 
station*  and  ’public  broadcast  station*  mean  a 
television  or  radio  broadcast  station .... 


gtations  as  being  eligible  for  improvement 
grants  under  Section  393(b)(4)  is,  we  believe, 
a  liberal  and  remedial  reading  of  the  statute. 
It  also  represents  wdiat  we  believe  to  be  the 
outermost  scope  of  our  authority  to  interpret 
this  provision.  Thus,  NTIA  concluded  in  its 
September  25, 1979  letter  to  Mr.  Kim  Spencer 
of  Urban  Scientific  ft  Educational  Research, 
Inc.  that: 

[Ajpplicants  which  are  centers  for  the 
production  of  public  television  and  radio 
progranuning  and  related  instructional  and 
information^  programming,  but  which  are 
not  in  themselves  existing  stations  or 
organizations  comprised  of  existing  stations, 
are  ineligible  for  enhancement  grants. 

Although  we  are  very  sensitive  to  your 
situation  and  your  need  to  improve  and 
replace  equipment.  Section  393(b)(4)  simply 
does  not  allow  us  the  fieedom  to  m^e 
improvement  grants  to  entities  (such  as  The 
Washington  Ear)  that  do  not  qualify  as 
existing  public  broadcast  stations  or 
organizations  comprised  of  stations.  This  is 
not  to  say,  however,  that  The  Washington 
Ear  and  similar  SCA  entities  cannot  file  joint 
applications  with  “existing  public  broadcast 
station[s]”  (or  organizations  composed  of 
existing  stations)  for  the  desired 
improvement  grants.  Although  this  situation 
has  not  yet  been  presented  to  us,  neither  the 
Act  nor  the  PTFP  regulations  rule  out  such  a 
cooperative  venture.  In  addition,  it  may  be 
possible  for  SCA  entities  to  qualify  for  grants 
to  expand  their  service  areas  under  Priority  II 
of  the  PTFA — for  the  activation  or  expansion 
of  “facilities  to  provide  additioiial 
complementary  program  services  for  which  a 
clear  and  substantial  community  need  can  be 
demonstrated.”* 

^ould  The  Washington  Ear  or  any  SCA 
entity  desire  to  apply  for  a  grant  under  these 
circumstances.  Section  2301.4(c)  of  the  PTFP 
rules  provides  a  means  by  whic^  an 
applicant  may  seek  an  advance  ruling  fixim 
the  PTFP  as  to  its  eligibility.  Although  it  may 
not  be  clear  firom  the  PTFP  rules,  an  applicant 
may  seek  review  of  an  adverse  eligibility 
determination  made  on  an  advance  ruling 
request  by  filing  a  Petition  for 
Reconsideration  pursuant  to  Section  2301.33. 

I  have  enclosed  various  materials  for  your 
information  which  I  hope  will  be  helpful  to 
you  and  Mr.  Potter.  If  you  have  any  further 
questions  regarding  these  material^  I  suggest 
^at  you  contact  Robert  Hunter  of  my  office 
at  (202)  377-1866. 

Sincerely, 

Gregg  Skall, 

Chief  Counsel 

Enclosures. 

U.S.  Department  of  Commerce, 

Nation^  Telecommunications  and 

Information  Administration. 

Washington,  D.C  20230.,December  28, 1979. 
To:  John  Cameron,  Director,  PTFP. 

Through:  Gregg  Skall,  Chief  CounseL 
From:  Ken  Salomon,  Deputy  Qiief  Counsel. 
Subject:  Shared  Use  of  Tower  and  Antenna 
by  a  PTFP  Grantee  and  a  Commmxial 
Station. 

KBOO,  a  noncommercial  FM  radio  station 
in  Portland,  Oregon,  has  requested  advice 

,  *  Report  and  Order,  supra  at  30921. 


fi'om  the  Public  Telecommunications 
Facilities  Program  on  the  following  two  ' 
issues: 

(1)  Is  it  legal  under  the  Public 
Telecommunications  Financing  Act  for  KBOO 
to  construct  a  tower  widi  a  PTFP  grant  and 
lease  excess  space  on  it  to  commercial  FM 
radio  station  KGON  where  KGON  will  make 
a  gift  of  the  required  non-federal  match  and 
make  lease  payments  in  an  amount  yet  to  be 
determined? 

(2)  Is  it  legal  under  the  PTFA  for  KBOO  and 
KGON  to  share  the  use  of  a  FTFP-funded 
antenna? 

1.  Shared  Use  of  the  Tower 

The  May  29, 1979  Report  and  Order 
adopting  the  PTFP  rules  discussed  the  shared 
use  of  public  telecommunications  equipment 
purchased  with  PTFP  funds.  Section  2301.36 
of  the  Rules  provides,  in  part  that  all  public 
telecommunications  facilities  which  were 
funded  in  whole  or  in  part  by  a  PTFP  grant 
“shall  be  used  only  for  the  provision  of  public 
telecommunications  services.”  This  Rule  is 
based  on  Section  392(a)(4)  of  the  Act.  Section 
2301.36  represents  a  statement  of  the  general 
rule  applying  to  shared  use.  At  the  same  time, 
an  exception  was  created  to  that  rule  based 
on  whether  the  equipment  was  an  active  or 
passive  element  in  the  grantee’s  system  for 
distribution  of  public  telecommunications 
services.  Report  and  Order,  44  Fed.  Reg. 

30898,  30910-911.  This  grounds  for  distinction 
was  also  used  by  HEW  during  its 
administration  of  the  Educational 
Broadcasting  Facilities  Program.  (The  active/ 
passive  distinction  implies  that  there  is  a 
greater  Section  392(a)(4)  concern  over 
equipment  which  is  actively  used  to  produce 
and  distribute  public  telecommunications 
services.)  More  specifically,  we  stated  that  a 
tower  was  a  passive  element  in  the  system 
and,  therefore,  that  a  grantee  could  rent 
excess  space  on  the  tower  to  others  as  long 
as  nongrantee  use  does  not  compete  or 
interfere  with  the  grantee’s  use  of  the  tower. 
Any  revenues  generated  through  the  rental 
may  only  be  used  for  public 
telecommunications  facility-related  purposes. 
Section  2301.6(d)(3)  of  the  Rules;  and  Report 
and  Order,  44  Fed  Reg.  at  30911.  Based  on 
the  foregoing,  it  is  our  opinion  that  KBOO  can 
lease  excess  space  on  a  PTFP-funded  tower 
to  KGON.  although  the  additional  cost  to 
KBOO  of  strengthening  the  tower  to  carry 
KGON’s  antenna  is  an  ineligible  cost  Section 
2301.33(a)(3)  of  the  Rules. 

We  Imow  of  no  reason  why  KBOO  cannot 
accept  the  amount  of  the  required  non-federal 
match  as  a  gift  fix)m  KGON  in  return  for  a 
lease  agreement  Even  if  the  annual  rent 
charged  under  the  agreement  is  somewhat 
less  than  the  market  rate  (no  amount  has 
been  set),  no  significant  competitive 
advantage  would  accrue  to  KGON  in  light  of 
the  gift  of  the  match. 

Z  Shared  Use  of  the  Antenna 

While  shared  use  of  passive  elements  of  a 
PTFP  distribution  system  is  permissible,  the 
Report  and  Order  concluded  that  Section 
392(a)(4)  does  not  permit  shared  use  of  active 
components  of  a  facility.  Shared  use  of  PTFP- 
funded  active  components  would  interfere 
with  a  grantee’s  unfettered  use  of  its 
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equipment  for  public  telecommunications 
purposes,  might  cause  additional  wear  and 
tear  on  the  equipment  increasing  the 
possibility  of  failure,  and  might  give  the 
commercial  operator  an  unfair  advantage 
over  its  competitors.  Report  and  Order,  44 
Fed.  Reg.  at  30910-911.  An  antenna  is  an 
active  component  in  a  broadcast  station’s 
distribution  system.  Shared  use  of  a  PTFP- 
funded  antenna,  therefore,  would  violate  both 
Section  392(a)(4)  of  the  PTFA  and  Section 
2301.36  of  the  Rules  since  the  antenna  would 
be  used  partially  for  commercial  purposes. 
Accordingly,  we  conclude  that  KBOO  may 
not  share  the  use  of  a  PTFP-funded  antenna 
with  KGON. 

This  memorandum  confirms  my  telephone 
discussions  with  you  and  Mary  Dinota  of 
December  13th  and  14th.  Please  let  me  know 
if  you  have  any  questions. 

U.S.  Department  of  Commerce, 

National  Telecommunications  and 

Information  Administration, 

Washington  D.C.  20230,  December  28, 1979. 
Lester  L  Green, 

President,  Community  Communications 

Research  Center,  P.O.  Box  2523,  Baltimore, 

Maryland  21215. 

Dear  Mr.  Green:  Subsequent  to  your 
meeting  with  Kenneth  Salomon  and  Robert 
Hunter  of  this  office  on  November  14, 1979,  it 
was  determined  that,  as  a  matter  of  policy, 
the  Office  of  Chief  Counsel  will  not  issue 
written  opinions  in  response  to  informal 
requests  for  a  ruling  under  Section 
2301.4(c)(2)  of  the  rules  of  the  Public 
Telecommunications  Facilities  Program 
(PTFP).  (Copies  of  material  relating  to  letter 
rulings  are  enclosed  for  your  information.)  As 
you  were  informed  in  that  meeting,  in  order 
for  Community  Communications  Research, 

Inc.  (CCRI)  to  qualify  as  a  noncommercial 
telecommunications  entity,  it  must  satisfy  the 
requirements  of  Sections  397(7)(A)  and  (B)  of 
the  Public  Telecommunications  Financing  Act 
of  1978,  Pub.  L  95-567..92  Stat.  2405, 47  U.S.C. 
§  390,  et  seg. — i.e.,  it  must  be  a  “nonprofit 
private  foundation,  corporation,  or 
association"  and  it  must  be  “organized 
primarily  for  the  purpose  of  disseminating 
audio  or  video  noncommercial  educational 
and  cultural  programs  to  the  public.”  See  also 
47  U.S.C.  S  397(12).  CCRI  may  also  qualify  as 
a  “nonprofit  foundation,  corporation, 
institution,  or  association”  under  Section 
2301.4(a)(4)  of  the  PTFP  rules.  See  also  47 
U.S.C.  S  392(a)(1)(D).  Under  Section 
392(a)(1)(D)  it  must  be  shown  that  CCRI  is 
“organized  primarily  for  educational  or 
cultural  purposes.” 

From  the  Articles  of  Incorporation  that  you 
have  submitted,  however,  it  is  unclear 
whether  CCRI  is  “nonprofit”  and  whether  it  is 
primarily  organized  to  disseminate 
“noncommercial  educational  and  cultural 
programs  to  the  public”  or  “primarily 
organized  for  educational  and  cultural 
purposes.”  Indeed  it  is  unclear  whether  CCRI 
is  authorized  to  engage  in  these  activities  at 
all  under  its  present  Articles  of  Incorporation. 
Further  information  regarding  the 
requirements  of  the  PTFP  may  be  obtained 
from  Kenneth  Salomon  or  Robert  Hunter  of 
this  ofiice.  If  you  desire  a  formal  opinion  from 
the  Office  of  Chief  Counsel  as  to  CCRI's 


eligibility,  you  may  file  a  formal  request  for 
an  opinion  pursuant  to  Section  2301.4(c)(2)  of 
the  niles  and  paragraphs  39-40  of  the 
enclosed  Report  and  Order. 

Sincerely, 

Gregg  P.  Skall, 

Chief  Counsel. 

U.S.  Department  of  Commerce, 

National  Telecommunications  and 
Information  Administration, 

Washington,  D.C.  20230,  December  27, 1979. 
Ms.  Helen  Weiss,  and  Ms.  Dorinda  Moreno, 
Minority  and  Women 's  Telecommunications 
Project,  Bay  Area  Women’s  Building,  3543 
18th  Street,  San  Francisco.  California 
94110. 

Dear  Ms.  Weiss  and  Ms.  Moreno:  Thank 
you  for  your  letter  regarding  station  KQED.  In 
reviewing  the  application  of  KQED  we  have 
considered  your  complaints  and  the  response 
to  them  by  Anthony  S.  Tiano,  President  and 
General  Manager  of  KQED,  dated  September 
18, 1979.  For  the  reasons  stated  below  we 
have  granted  that  application. 

In  your  letter  you  suggested  three 
substantive  areas  in  which  you  felt  KQED’s 
performance  had  been  deficient:  (1) 
ineffective  programming,  (2)  poor  Equal 
Employment  Opportunity  statistics  and  (3)  an 
overall  lack  of  services  or  programming  for 
handicapped  individuals.  Additionally,  you 
asserted  that  KQED  failed  to  comply  with  the 
public  notice  requirements  of  the  Public 
Telecommunications  Facilities  Program 
(PTFP)  as  described  in  15  CFR  {  2301.11. 

With  regard  to  the  initial  failure  of  KQED 
to  comply  with  the  public  notice  requirement 
of  Section  2301.11,  the  circumstances 
surrounding  that  failure  do  not  indicate  any 
intent  on  the  part  of  KQED's  management  to 
conceal  its  application  or  acceptance  for 
filing.  The  public  notice  requirement  of  the 
rules  (and  indeed  the  rules  themselves)  had 
been  newly  adopted  at  the  time  of  KQED’s 
non-compliance.  Once  your  organization 
informed  KQED  of  its  error,  immediate  steps 
were  taken  by  the  station  to  cure  the  mistake. 
In  the  circumstances  no  party  was  prejudiced 
by  the  error.  Therefore,  we  are  not  disposed 
to  deny  the  application  of  KQED  solely  on  the 
technical  grounds  of  its  failure  to  comply 
with  Section  2301.11  of  the  rules.  The  public 
notice  requirement  is.  however,  no  longer 
new.  Consequently,  in  the  future  failure  to 
comply  with  Section  2301.11  will  be 
considered  as  a  serious  omission  by  an 
applicant. 

As  to  the  substantive  deficiencies  which 
you  have  alleged  exist  in  KQED’s  application: 

(1)  Complaints  relating  to  the  content  of 
programs  aired  by  a  non-commercial 
broadcast  facility  involve  sensitive  First 
Amendment  issues  which  are,  for  the  most 
part,  beyond  the  scope  of  the  PTFP.*  The 
veracity  of  an  applicant's  statements  as  to 
programs  it  produces  are  of  great  concern  to 
NTLA,  but  KQED,  in  response  to  your 
complaint,  has  detailed  its  programming 
efforts  in  the  areas  of  women’s  and  minority 
concerns.  We  believe  that  in  these 
circumstances  it  would  be  improper  for 
NTIA,  which  is  concerned  with  the  facilities 


'See  PTFP:  Report  and  Order,  44  Fed.  Reg.  30898, 
30901  (May  29, 1979). 


'  available  for  public  telecommunications 
purposes,  to  attempt  a  subjective  judgment  as 
to  whether  the  programming  aired  by  KQED 
is  generally  sensitive  to  the  needs  and 
interests  of  particular  interest  groups. 

Perhaps  the  question  of  the  responsiveness  of 
KQED's  programming  should  more  properly 
be  raised  before  the  Federal  Communications 
Commission,  the  Corporation  for  Public 
Broadcasting  or  the  I^blic  Broadcasting 
Service.  In  any  event,  when  one  party 
challenges  the  quality  or  responsiveness  of 
programming  and  a  grantee  responds  by 
detailing  its  efforts  in  the  areas  in  question 
(and,  on  their  face,  these  programming  efforts 
reasonably, appear  to  be  responsive  and  are 
consistent  with  the  purposes  for  which  the 
grant  was  made),  NTLA  is  precluded  by  the 
First  Amendment  from  reviewing  the 
programs  for  their  content  and  merit. 

(2)  Complaints  relating  to  an  applicant’s 
failure  to  actively  seek  out  and  employ 
qualified  minority  individuals,  however,  are 
very  germane  to  applications  for  grants  under 
the  PTFP.  In  fact.  Section  398(b)(2)(A)  of  the 

,  Public  Telecommunications  Financing  Act  of 

*1978  specifically  authorizes  and  directs  the 
Secretary  of  the  Department  of  Health, 
Education,  and  Welfare  (HEW)  to  enforce  the 
Equal  Employment  Opportunities  (EEO) 
provisions  contained  in  Section  398(b)(1). 
Throughout  our  rulemaking  on  the  PTH*,  the 
question  of  EEO  compliance  was  raised  by 
us.  In  order  to  avoid  a  costly  duplication  of 
EEO  investigatory  and  enforcement  functions 
we  have  contacted  HEW,  the  Federal 
Communications  Commission  (FCC)  and  the 
Equal  Employment  Opportunity  Commission 
(EEOC)  to  coordinate  their  enforcement 
programs  with  the  requirements  of  the  PTFA. 

In  fact,  the  responsibility  for  enforcing  those 
provisions  lies  with  the  Secretary  of  the 
HEW.  See  47  U.S.C.  §  398.  HEW  has  not  yet 
issued  any  rules  implementing  its  authority 
under  this  section  of  the  PTFA.  We  have 
spoken  with  HEW's  Office  of  Civil  Rights  and  ' 
determined  that,  until  a  final  agreement  is 
reached  with  those  agencies  or  some  action  is 
taken  by  HEW,  individuals  and  groups,  such 
as  yours,  should  report  any  allegations  of 
EEO  violations  to  the  FCC  (since  it  is  the 
licensing  authority)  or  the  ^OC.  However,  in 
doing  so  it  should  be  realized  that  the  FCC 
and  the  EEOC  attempt  to  deal  with  minorities 
generally,  rather  than  as  discrete  ethnic 
groups,  unless  there  are  allegations  of 
specific  instances  of  discrimination.* 

(3)  Although  the  employment  of 
handicapped  individuals  is  an  important  goal 
for  public  telecommunications  entities  (and 
one  which  we  have  recognized  as  the  second 
priority  of  the  PTFP),  in  enacting  the  PTFA 
Congress  specifically  considered  and  rejected 
the  inclusion  of  “handicapped”  in  the  EEO 
and  special  consideration  sections  of  the  Act. 
'Thus,  we  believe, your  allegations  of 
employment  discrimination  by  KQED  against 
the  handicapped  to  be  beyond  our 
consideration.  The  only  affirmative 
obligations  imposed  on  PTFP  grant  recipients 
with  regard  to  the  handicapped  are  those 
contained  in  Section  504  of  the  Rehabilitation 


*See  47  CFR  {  73.2080.  See  also  Lin  Texas 
Broadcasting  Corp.,  34  RR2d  294  (1975)  and  Great 
Trails  Broadcasting  Corp.,  25  RR2d  827  (1972). 
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Act  of  1973.  as  amended.  KQEO  has  assured 
us  that  it  will  complete  the  necessary 
construction  to  make  its  facilities  accessible 
to  the  handicapped  by  1982  as  required  by 
Section  504.  In  view  of  current  litigation.  * 
however,  the  exact  requirements  of  Section 
504,  as  to  the  provision  of  services  to  the 
handicapped,  are  not  particularly  certain. 
Nevertheless,  NTIA  requires  in  Action 
2301.6(j)  of  its  rules  that  each  applicant  give 
assurances  that: 

No  otherwise  qualiHed  individual  shall, 
solely  by  reason  of  handicap,  be  excluded  , 
from  the  participation  in,  be  denied  the 
beneHts  of  or  be  subjected  to  discrimination 
under  any  program  or  activity  for  which  the 
applicant  receives  funding  under  this  Act 
The  Department  of  Commerce  is  presently 
developing  department-wide  rules  to 
implement  Section  504.  Pending  the 
promulgation  of  these  rules,  NTIA  will 
consider  allegations  of  specific 
discriminatory  acts  by  grant  applicants.  Such 
allegations  will  be  referred  to  the 
Department's  Office  of  Civil  Rights  for 
investigation.  Action  on  any  application 
against  which  a  complaint  Hied  will  be 
deferred  until  the  conclusion  of  such 
investigation. 

In  this  instance  you  have  made  only 
general  allegations  against  KQED  and,  we 
believe,  KQED  has  satisfactorily  responded 
to  those  allegations.  We  have,  therefore, 
found  it  to  be  in  the  best  interest  of  public 
telecommunications  to  grant  the  application 
of  KQED.  If  you  desire  to  file  a  complaint 
against  any  future  application  by  station 
KQED,  please  do  so  by  alleging  specffic 
instances  of  discrimination  by  the  applicant 
Sincerely, 

Gregg  P.  Skall, 

Chief  Counsel. 

U.S.  Department  of  Commerce, 

National  Telecommunications  and 
Information  Administration, 

Washington,  D.C.  20230.  December  31, 1979. 
Molly  Richardson, 

Director  of  Interactive  Television,  United 
Cerebral  Palsy  Association  of  Western 
New  York,  Inc.,  100  Leroy  Avenue,  Buffalo, 
New  York  13214. 

Dear  Ms.  Richardson:  You  have  requested 
a  ruling  from  the  Office  of  Chief  Counsel  as 
to  the  eligibility  of  the  United  Cerebral  Palsy 
Association  of  Western  New  York,  Ina 
(UCPA)  for  a  grant  under  the  Public 
Telecommunications  Financing  Act  of  1978 
(the  Act),  Pub.  L  95-567,  92  Stat.  2405,  47 
U.S.C.  9  390,  et  seq.  See  also  15  C.FJI. 

9  2301.1,  et  seq. 

Section  392(a)(1)(D)  of  the  Act  and  Section 
2301.4(a)(4)  of  the  I^blic  Telecommunications 
Facilities  I^ogram  (PTFP)  rules  provide  that 
to  be  eligible  for  a  PTFP  grant  an  applicant 
must  be  "[a]  nonprofit  foundation, 
corporation,  institution,  or  association 
organized  primarily  for  educational  or 
cultural  purposes.”  Having  reviewed  the 
CertiRcate  of  Incorporation  of  UCPA,  I  find 
that  UCPA  is  a  nonprofit  corporation,  as 


*  Greater  Los  Angeles  Council  on  Deafness,  Inc.  v. 
Community  Television  of  Southern  California 
(KCET),  United  States  District  Court  for  the  Central 
District  of  California,  Case  Number  CV-78-4715. 


described  in  Section  2301.4(a)(4)  of  the  rules,, 
and  therefore  generally  eligible  for  a  grant 
under  the  PTFP.  It  should  be  noted,  however, 
that  the  Articles  of  Incorporation  or 
Certificate  of  Incorporation  of  each  eligible 
entity  must  authorize  that  entity  to  engage  in 
the  telecommunications  activities  proposed  in 
its  application.  Even  though  UCPA  already 
provides  telecommunications  services,  its 
Certificate  of  Incorporation  (as  you  noted  in 
your  letter)  does  not  presently  allow  it  to 
engage  in  these  activities.  Consequently  it  is 
necessary  for  UCPA  to  amend  its  Certificate 
of  Incorporation  to  permit  it  to  perform  the 
telecommunications  services  it  intends  to 
apply  for  under  the  PTFP. 

Although  it  is  not  clear  fi«m  your  letter 
exactly  what  type  of  grant  UCPA  desires  to 
apply  for,  you  indicate  that  UCPA  needs  to 
“expand”  or  “extend”  its  existing  facilities.* 
Under  Section  393(b)  of  the  Act,  however, 
entities  that  qualify  merely  as  nonprofit 
corporations  under  Section  2301.4(a)(4)  of  the 
rules  are  eligible  only  for  construction  or 
planning  grants.  See  47  U.S.C  9  393(b)(1).  In 
order  to  obtain  a  grant  to  expand  or  extend 
existing  facilities  an  organization  must  also 
qualify  imder  Section  393(b)(2).  as  an 
“existing  public  telecommunications  entity.” 
As  defined  in  Section  397(12)  the  term  “public 
telecommunications  entity”  means  any 
enterprise  which — “(A)  is 
a  .  .  .  noncommercial  telecommunications 
entitjr;  and  (B)  disseminaters  public 
telecommunications  services  to  the  public.”  A 
noncommercial  telecommunications  entity  is 
a  nonprofit  organization  primarily  organized 
“for  disseminating  audio  or  video 
noncommercial  educational  and  cultiiral 
programs  to  the  public.  .  .  .”  47  U.S.C. 

9  397(7)(B). 

Therefore,  it  is  the  opinion  of  the  Office  of 
Chief  Counsel  that  a  grant  to  expand  or 
extend  existing  facilities  may  only  be 
obtained  by  a  nonprofit  organization  if  it  also 
qualifies  as  a  “noncommercial 
teleconununications  entity” — i.e.,  if  it  is 
primarily  organized  for  the  dissemination  of 
noncommercial  educational  and  cultural 
programs.  Since,  as  your  letter  indicates, 
UCPA  is  not  primarily  organized  to 
disseminate  noncommercial  programs,  it  is 
not  eligible  for  an  expansion  grant. 

We  recognize  that  this  result  may  seem 
somewhat  anomolous,  since  UCPA  already 
provides  public  telecommunications  services 
to  many  handicapped  individuals. 
Nevertheless,  to  obtain  an  expansion  or 
extension  grant  under  Section  393(b)(2)  of  the 
Act  a  nonprofit  corporation  must  not  only  be 
organized  for  educational  and  cultural 
purposes  but  must  also  be  primarily 
organized  and  specifically  authorized  to 
disseminate  noncommercial  educational  and 
cultural  programs.  If  UCPA  amends  its 
Certificate  of  Incorporation  to  authorize  it  to 
engage  in  telecommunications  services  and  to 
include  the  provision  of  noncommercial 


‘The  “expansion”  or  “extension”  of  existing 
facilities  under  the  PTFP  has  been  interpreted  to 
include  projects  that  will  increase  the  number  of 
people  served  by  the  entity — i.e.,  “projects  such  as 
increase  in  tower  height  and/or  power  of  existing 
stations;  and  construction  of  translators,  cable 
networks  and  repeater  transmitters.”  PTFP:  Report 
and  Order,  44  Fed.  Reg.  3089a  30020  (May  29. 1979). 


telecommunications  services  as  one  of  its 
primary  purposes,  it  would  then  qualify  as  a 
noncommercial  telecommunications  entity 
under  9  2301.4(a)(4). 

If  you  desire  more  information  with  regard 
to  this  opinion  please  contact  Kenneth 
Salomon  or  Robert  Hunter  of  my  office  at 
(202)  377-1866. 

Sincerely, 

Gregg  P.  Skall, 

Chief  Counsel. 

U.S.  Department  of  Commerce. 

National  Telecommunications  and 

Information  Administration, 

Washington.  D.C.  20230,  December  31, 1979. 
To:  John  Cameron,  Director,  PTFD. 

Through:  Gregg  Skall,  Chief  Counsel. 

From:  Ken  Salomon,  Deputy  Chief  Counsel. 
Subject:  Administration  of  the  Special 
Consideration  Provision  of  the  Public 
Telecommunications  Financing  Act  of 
1978. 

As  you  know,  Section  392(f)  of  the  Public 
Telecommunications  Financing  Act  of  1978 
directs  the  Secretary  of  Commerce  to  '^ve 
special  consideration  to  applications  which 
would  increase  minority  and  women's 
ownership  ‘  of.  operation  of,  and 
participation  *  in  public  telecommunications 
entities.”  On  December  10th,  we  discussed 
the  question  of  whether  special  consideration 
may  only  be  accorded  to  applications  of  new 
entities  controlled  by  these  groups,  or 
whether  it  also  may  properly  be  given  to 
existing  entities  which  have  long  been 
controlled  by  minorities  and  women.  For  the 
reasons  discussed  below,  it  is  oiu  opinion 
that  while  both  categories  of  applications  are 
eligible  for  special  consideration, 
applications  of  new  entities  in  which  women 
and  minorities  are  in  control  are  entitled  to  a 
greater  degree  of  special  consideration.  For 
the  same  reasons,  existing  entities  in  which 
these  groups  have  recently  assumed  control 
should  be  treated  as  new  entities  for  the 
awarding  of  special  consideration. 

It  is  clear  from  the  language  of  the  Act  and 
a  reading  of  the  reports  and  floor  debates 
concerning  Section  392(f)  that  the  primary 
goal  of  that  provision  is  to  “increase”  the 
number  of  public  telecommimications  entities 
which  are  controlled  by  minorities  and 
women.  “Because  women  and  minoriti'es 
traditionally  have  been  underrepresented  in 
the  ownership  of  telecommunications  media, 
and  underserved  by  such  media,  [an] 


'  In  the  June  7, 1979  policy  statement  on  the 
implementation  of  the  special  consideration 
requirement  NTIA  defined  “ownership”  and 
“owned”  in  Sections  392(0  and  390(2),  respectively, 
to  mean  “control”  of  a  non-profit  or  governmental 
organization  through  the  “possession  or  exercise  of 
the  normal  incidents  of  ownership,”  including 
holding  corporate  officeships  and  membership  on 
the  governing  board  of  the  organizations.  44  Fed. 
Reg.  33032. 

*The  policy  statement  also  defined 
“participation”  to  include  the  “holding  of 
management  and  other  positions  in  the  entity, 
especially  those  concerned  with  programming 
decisions  and  day-to-day  operation  and 
management”  NTIA  viewed  the  holding  of  control 
and  management  positions  by  minorities  and 
women  as  likely  to  result  in  programming  directed 
to  the  needs  and  interests  of  these  groups.  44  Fed. 
Reg.  33032. 
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objective  of  die  program  will  be  to  increase 
ownership  opportunities  for  women  and 
minorities  in  publicly  funded  communications 
facilities.”  House  report  on  the  Act,  H.R.  Rep. 
No.  95-1178. 95th  Cong.,  2nd  Sess.  20  (1978). 
See  also.  Senate  report  on  the  Act  Sen  Rep. 
No.  95-858,  95th  Cong.,  2nd  Sess.  10,  25,  27 
(1978);  H.R.  Rep.  No.  95-1178  at  2;  and  146 
Cong.  Rec.  H.  6312  (July  10, 1978)  (Statement 
of  Congressman  Van  Deerlin).  It  follows 
therefore,  that  applications  in  which  PTFP 
funding  will  result  in  the  creation  of  a  new 
organization  controlled  by  women  and 
minorities  should  be  assigned  the  largest 
share  of  special  consideration  credit  Similar 
treatment  should  be  given  to  applications  of 
existing  entities  where  women  and  minorities 
have  recently  achieved  controlling 
involvement  since  support  of  those 
applications  will  also  further  the 
Congressional  objective  of  adding  to  the 
number  of  facilities  controlled  by  minorities 
and  women. 

The  conclusion  that  the  primary  purpose  of 
Section  392(f)  is  to  increase  the  number  of 
facilities  controlled  by  minorities  and  women 
does  not  mean,  however,  that  some  special 
consideration  should  not  be  given  to 
applications  of  existing  entities  which  have 
been  controlled  by  these  groups  for  some 
time.  First,  it  would  be  inconsistent  with  the 
general  thrust  of  Section  392(f)  to  deny  some 
special  consideration  to  such  applications, 
especially  where  a  grant  is  necessary  to  keep 
the  facility  operating.  It  is  not  logical  to 
assume  that  on  the  one  hand  Congress 
mandated  special  consideration  to  increase 
the  number  of  facilities  while  denying  it 
where,  for  example,  a  grant  is  necessary  to 
keep  an  existing  facility  operating.  Such  a 
policy  would  result  in  a  decrease  in  the 
number  of  facilities  controUed  by  minorities 
and  women.  Moreover,  there  is  legislative 
history  to  support  the  idea  that  the  broader 
purpose  of  Srotion  392(f)  was  to  encourage 
the  operation  of  existing  facilities  controlled 
by  minorities  and  women.  For  example,  in 
describing  the  special  consideration 
provision  in  his  transmittal  of  the  Act  to 
Cong^ss,  President  Carter  said  that  a 
primary  purpose  of  the  legislation  was  to 
‘‘[m]ake  assistance  to  minority  public 
television  and  radio  stations  a  funding 
priority.”  Briefing  on  the  Proposed  Public 
Broadcasting  Financing  Act  of 1978,  Prepared 
for  the  Use  of  the  Subcomm.  on 
Communications  of  the  Comm,  on  Interstate 
and  Foreign  Commerce,  Committee  Print  95- 
37, 95th  Cong.,  2nd  Sess.  5  (1978)  (Emphasis  • 
added). 

It  is  my  understanding  that  applications  are 
reviewed  and  given  a  numerical  score.  A 
perfect  score  for  an  application  not  eligible 
for  special  consideration  is  100  points.  Up  to 
a  maximum  of  15  additional  points  is 
awarded  if  the  applicant  is  controlled  by, 
operated  by  and  provides  service  to 
minorities  and  women.  In  order  to  more  fully 


comply  with  the  primary  intent  of  Section 
393(f)  to  increase  the  munber  of  facilities  with 
controlling  involvement  by  minorities  and 
women,  I  suggest  that  a  system  be  developed 
under  which  new  entities  and  existing 
entities  in  which  women  and  minorities  have 
recently  assiuned  a  controlling  involvement, 
will  be  given  the  majority  of  the  possible 
points  available  for  special  consideration. 

Please  let  me  know  if  you  have  any 
questions  about  the  fcuegoing. 

U.S.  Department  of  Commerce, 

National  Telecommunications  and 
Information  Administration, 

Washington,  D.C.  20230,  January  3, 1980, 
L3anan  B.  Coddington, 

Manager,  Office  of  Public  Affairs,  Tri-State 
Regional  Planning  Commission, 
Telecommunication  Advisory  Committee, 
492  68th  Street,  New  York,  New  York 
10021. 

Dear  Mr.  Coddington:  Your  letter  of 
November  26, 1979  has  been  referred  to  me 
for  a  response.  You  have  asked  in  your  letter 
whether  the  Tri-State  Regional  Planning 
Commission  is  eligible  for  a  planning  grant 
under  the  Public  Telecommunications 
Facilities  Program  (PTFP).  In  order  to  be 
eligible  for  such  a  grant  an  applicant  must  be 
an  entity  described  in  S  2301.4(a)  of  the  PTFP 
rules.  See  15  C.F.R.  S  2301.4.  See  also  PTFP: 
Report  and  Order,  44  Fed.  Reg.  30898, 30914 
(1978).  Section  2301.4(a)(5)  provides  that:  "A 
State  or  local  government  or  agency  or 
political  or  special  purpose  subdivision  of  a 
State”  is  eligible  for  a  grant  under  the  PTFP. 
See  also  Section  392(a)(1)(E)  of  the  Public 
Telecommunications  Facilities  Act  of  1978, 
Pub.  L  95-567, 92  Stat  2405, 47  U.S.C. 

S  392(a)(1)(E). 

From  the  Commission’s  enabling 
legislation,  which  you  enclosed  with  your 
letter,  it  appears  that  the  Tri-State  Regional 
Planning  Commission  is  an  agency  of  the 
states  of  Connecticut,  New  Jersey  and  New 
York.  Consequently,  I  find  that  the 
Commission  is  eligible  to  receive  a  planning 
grant  imder  the  PTFP.  In  making  this 
determination,  however,  no  judgement  has 
been  made  as  to  the  eligibility  of  dtiy  project 
for  which  the  Commission  may  apply. 

Sincerely, 

Gregg  Skall 
Chief  Counsel. 

December  11, 1979. 

Mr.  Hartford  N.  Gunn, 

Vice  Chairman,  Public  Broadcasting  Service, 
475  L 'Enfant  Plaza,  S.  W.,  Washington,  D.C. 
20024. 

Dear  Hartford:  Thank  you  for  your  letter  of 
October  12  outlining  the  experience  of 
Northeastern  Educational  Television  of  Ohio, 
Inc.  (NETO)  in  connection  with  its 
applications  to  our  Public 
Telecommunications  Facilities  Program 


(PTFP)  and  to  the  Federal  Communications 
Commission  (FCC).  It  reflects  what  I  am 
afraid  is  a  widespread  lack  of  awareness  of 
how  flexible  the  Facilities  Program  has  been 
about  the  Commission’s  public  comment  “cut¬ 
off”  listing.  Proposals  unaccompanied  by  FCC 
approval,  but  which  nevertheless  had 
received  strong  support  fiom  the  field  readers 
were  not  set  aside,  but  were  kept  active  in 
case  FCC  approvals  came  through.  The 
NETO  application,  along  with  several  others 
in  similar  situations,  continued  to  be 
considered  for  a  grant  right  up  to  September 
21,  the  date  all  grants  for  Fiscal  Year  1979 
were  made. 

Since  we  have  on  the  order  of  from  four  to 
five  times  more  requests  as  there  are  funds 
with  which  to  make  grants,  we  do  not  believe 
it  would  have  been  justifiable  to  make  a  grant 
conditioned  upon  subsequent  approval  of 
relevant  applications  to  the  FCC.  We  have  no 
way  at  that  stage  of  knowing  whether  the 
necessary  Construction  Permit  can  be 
obtained  on  a  timely  basis  or,  in  fact,  if  it  will 
ever  be  issued.  For  us  to  hold  funds  pending 
such  resolution  between  the  applicant  and 
the  FCC  would  deny  or  at  least  delay 
substantially  other  eligible  and  needy 
applicants  who  are  ready  to  proceed  with 
construction. 

NTIA  was  aware  of  several  situations 
similar  to  NETO’s  and  I  am  pleased  to  report 
that  we  have  taken  steps  to  help  prevent  their 
recurrence.  On  October  17,  Dr.  John  Cameron, 
Director  of  the  PTFP,  and  Ken  Salomon, 
Deputy  Chief  Counsel,  NTIA,  met  with  Lionel 
Monagas  of  the  FCC  Broadcast  Bureau  to 
discuss  NTLA-FCC  coordination.  The  problem 
of  lost  applications  was  raised  with 
Monagas,  and  we  made  recommendations  to 
the  FCC  regarding  their  handling  of  PTFP- 
related  applications.  Mr.  Monagas  promised 
to  bring  ^e  problem  to  the  attention  of  the 
Bureau  Chief  and  present  our  proposal  to 
him. 

A  follow-up  meeting  with  Mr.  Richard 
Shiben,  Chief  of  FCCs  Broadcast  Bureau,  is 
being  arranged.  We  hope  that  the  problems 
incurred  last  year  in  connection  with 
applications  requiring  action  hy  both  NTIA 
and  the  FCC  can  be  eliminated  or  at  least 
greatly  reduced.  We  trust  that  the  FCC’s 
response  to  your  letter  will  provide  details  of 
their  plans  to  ameliorate  this  problem. 

I  appreciate  your  interest  in  this  problem, 
and  I  hope  you  will  help  us  spread  the  word 
that  we  are  being  as  flexible  as  possible  with 
the  FCC  approval  process.  About  the  only 
thing  we  cannot  do  in  this  area  is  make  a 
grant  contingent  upon  subsequent  FCC 
approval.  If  we  can  be  of  further  assistance, 
please  call  upon  us. 

Sincerely, 

Henry  Geller. 

|FR  Doc.  80-S37  Filed  l-S-SO;  8:45  amj 
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AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 


The  following  agencies  have  agreed  to  publish  all  This  is  a  voluntary  program.  (See  OFR  NOTICE 

documents  on  two  assigned  days  of  the  week  FR  32914,  August  6,  1976.) 

(Monday/Thursday  or  Tuesday/Friday). 


Monday 

Tutaday 

Wadnaaday 

Thuraday 

Friday 

DOT/SECRETARY 

USDA/ASCS 

DOT/SECRETARY 

USDA/ASCS 

DOT/COAST  GUARD 

USDA/APHIS 

DOT/COAST  GUARD 

USDA/APHIS 

DOT/FAA 

USDA/FNS 

DOT/FAA 

USDA/FNS 

DOT/FHWA 

USDA/FSQS 

DOT/FHWA 

USDA/FSQS 

DOT/FRA 

USDA/REA 

DOT/FRA 

USDA/REA 

DOT/NHTSA 

MSPB/OPM 

DOT/NHTSA 

MSPB/OPM 

DOT/RSPA 

LABOR 

DOT/RSPA 

LABOR 

DOT/SLSDC 

HEW/FDA 

DOT/SLSDC 

HEW/FDA 

DOT/UMTA 

DOT/UMTA 

CSA 

CSA 

Documents  normally  scheduled  for  publication  on  Comments  on  this  program  are  still  invited.  the  Federal  Register,  National  Archives  and 

a  day  that  will  be  a  Federal  holiday  will  be  Ck>mments  should  be  submitted  to  the  Records  Service.  General  Services  Administration, 

published  the  next  work  day  following  the  Day-of-the-Week  Program  Coordinator.  Office  of  Washington,  D.C.  20408 

holiday. 


REMINDERS 


The  items  in  this  list  were  editorially  compiled  as  an  aid  to  Federal 
Register  users.  Inclusion  or  exclusion  from  this  list  has  no  legal 
significance.  Since  this  list  is  intended  as  a  reminder,  it  does  not 
include  effective  dates  that  occur  within  1 4  days  of  publication. 

Rules  Going  Into  Effect  Today 

HOUSING  AND  URBAN  DEVELOPMENT  DEPARTMENT 

Office  of  Assistant  Secretary  for  Community  Planning  and 
Development — 

70717  12-10-79  /  Compliance  with  OMB  Circular  No.  A-95  by 

applicants  for  entitlement  grants  and  small  cities  grants 

Office  of  Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner — 

70716  12-10-79  /  Increase  in  loan  maturity  for  double-wide 

mobile  homes  from  15  to  20  years 

POSTAL  SERVICE 

70720  12-10-79  /  Pickup  of  express  mail  addressed  to  post  office 

box  addresses;  changes  in  conditions  for  service 
agreements  and  express  mail  preparation  requirements 

Next  Week’s  Deadlines  for  Comments  On  Proposed  Rules 

AGRICULTURE  DEPARTMENT 

Agricultural  Marketing  Service — 

65592  11-14-79  /  Onions  grown  in  South  Texas;  comments  by 

1-14-BO 

Agricultural  Stabilization  and  Conservation  Service — 

69655  12-4-79  /  National  marketing  for  burley  tobacco; 

comments  by  1-17-80 

74643  12-18-79  /  Tobaccos;  determinations  of  marketing  quotas 

for  the  1979-80, 1980-61  and  1981-82;  comments  by  1-18-80 

Farmers  Home  Administration — 

65991  11-16-79  /  Construction  and  repair,  management 

assistance  to  individual  borrowers  and  applicants; 
recordkeeping  requirements;  comments  by  1-15-79 

Food  and  Nutrition  Service — 

29027  5-16-79  /  Eligibility  for  free  and  reduced  price  meals  and 

free  milk  in  ^ools;  comments  by  1-15-80 
61562  10-26-79  /  Food  service  equipment  assistance  program; 

interim  rule;  comments  by  1-15-80 


Office  of  the  Secretary — 

65768  11-15-79  /  Environmental  effects  abroad;  comments  by 

1-14-80 

CIVIL  AERONAUTICS  BOARD 

65583  11-14-79  /  Guidelines  for  individual  determinations  of 

,  essential  air  transportation;  comments  by  1-14-80 

COMMERCE  DEPARTMENT 
Industry  and  Trade  Administration — 

66846  11-21-79  /  Review  of  defense  materials  system  and 

defense  priorities  system  regulations;  comments  by 
1-17-80 

National  Oceanic  and  Atmospheric  Administration — 
76539  12-27-79  /  Amendments  to  preliminary  fishery 

management  plans  and  final  implementing  regulations; 
comments  by  1-16-80 

66356  11-19-79  /  Bering  Sea  and  Aleutian  Islands  groundhsh 

fishery;  Bshery  management  plan  and  implementing 
regulations;  comments  by  1-18-80 
72205  12-13-79  /  Foreign  fishing  for  Atlantic  billfish  and  sharks; 

new  species  reporting  codes;  comments  by  1-14-80 

ENERGY  DEPARTMENT 

Federal  Energy  Regulatory  Commission — 

66786  11-21-79  /  Interim  regulation  permitting  withdrawal  of  ' 

notices  of  and  applications  for  determinations  under  the 
Natural  Gas  Policy  Act;  comments  by  1-14-80 
66613  11-20-79  /  Pricing  of  pipeline  and  affiliate  production 

under  the  Natural  Gas  Act;  comments  by  1-14-80 

ENVIRONMENTAL  PROTECTION  AGENCY 

72614  12-14-79  /  Approval  and  promulgation  of  implementation 
plans;  Guam  implementation  plan  revision;  comments  by 
1-14-80 

74861  12-18-79  /  Approval  and  {vomulgation  of  implementation 

plans,  Ohio;  comments  by  1-17-80 

72615  12-14-79  /  Approval  and  promulgation  of  State 
implementation  plans;  approval  of  Washington  State 
implementation  plans;  comments  extended  to  1-14-80 
[Originally  published  at  44  FR  65064, 11-9-79] 

68776  11-29-79  /  Assessing  environmental  effects  of  EPA  actions 

abroad;  comments  by  1-14-80 

67183  11-23-79  /  Data  reimbursement  under  Sections  4  and  5  of 

the  Toxic  Substances  Control  Act;  comments  extended  to 
1-17-80 

[Originally  published  at  44  FR  54284, 9-18-79] 
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75187  12-19-79  /  Michigan  State  implementation  pW;  approval 

of  proposed  revision;  comments  by  1-18-80 
65408  11-13-79  /  Nebraska  State  implementation  plans  for 

nonattainment  areas;  certain  revisions;  comments  by 
1-14-80 

69978  12-6-79  /  Proceedings  under  Clean  Air  Act;  record  on 

Indiana-Kentucky  Power  Co.;  comments  by  1-15-80 
[Originally  published  at  44  FR  29495, 5-21-79] 

72199  12-13-79  /  Proposed  revision  of  State  implementation 

plan;  Maryland  comments  by  1-14-80 
62915  11-1-79  /  Voluntary  aftermarket  part  self  certification 

program;  comments  period  extended  to  1-15-80  ' 

[Originally  published  at  44  FR  46687, 8-8-79] 

FEDERAL  COMMUNICATIONS  COMMISSION 


56  1-2-80  /  Rail  general  exemption  authority — ^long  and  short 

haul  transportation;  comments  by  1-17-80. 

LIBRARY  OF  CONGRESS 

Copyright  Office — 

69977  12-5-79  /  Registration  of  claims  to  copyright;  blank  forms 

inquiry;  comments  by  1-15-80 

NUCLEAR  REGULATORY  COMMISSION 

65596  11-14-79  /  Commitment  of  economic  resources 

necessitated  by  nuclear  waste  management  activities; 
comments  by  1-14-80 

68853  11-30-79  /  Specific  domestic  licenses  to  manufacture  or 

transfer  certain  items  containing  byproduct  material; 
comments  by  1-14-80  * 


67191  11-23-79  /  Allocation  spectrum  for,  and  to  establish  other 
rules  and  policies  pertaining  to,  the  use  of  radio  in  digital 
termination  systems  for  the  provision  on  common  parrier 
digital  telecommunications  services;  reply  comments  by 
1-14-80 

[See  also  44  FR  51250, 8-31-79] 

59580  10-16-79  /  Changes  in  the  rules  relating  to  noncommercial 

educational  FM  broadcast  stations;  comments  extended  to 
1-15-80 

[Originally  published  at  43  FR  27682, 6-26-78] 

61230  10-24-79  /  Commercial  television  network  practices, 

preliminary  report;  comments  by  1-14-80 

67192  11-23-79  /  Creation  of  an  additional  personal  radio 
service;  comments  extended  to  1-15-80 
[Originally  published  at  44  FR  37522, 8-27-79] 

64441  11-7-79  /  FM  assignment  to  Vandalia,  Mo.;  reply 

comments  by  1-15-80 

59578  10-16-79  /  MTS  and  WATS  market  structure; 

Memorandum  opinion  and  order;  reply  comments 
extended  to  1-15-80 

[Originally  published  at  44  FR  50866, 8-31-79] 

74862  12-18-79  /  Use  of  radio  in  digital  termination  systems  for 

the  provision  on  common  carrier  digital 
telecommunications  services;  comments  by  1-14-80 

FEDERAL  TRADE  COMMISSION 

65771  11-15-79  /  Amendment  to  trade  regulation  rule  concerning 

preservation  of  consumers’  claims  and  defenses; 
comments  by  1-14-80 
[Corrected  at  44  FR  68000, 11-28-79] 

74645  12-18-79  /  Eli  Lilly  &  Co.;  consent  agreement  and  analysis 

to  aid  public  comment;  comments  by  1-17-60 

HEALTH,  EDUCATION,  AND  WELFARE  DEPARTMENT 

Food  and  Drug  Administration — 

63270  11-2-79  /  Oral  mucosal  injury  drug  products  for  over-the- 

counter  human  use,  estabUshment  of  a  monograph; 
comments  by  1-14-80 

60316  10-19-79  /  Stomach  acidifier  drug  products  for  over-the- 

counter  human  use;  classification  as  unsafe  and 
inefiective;  comments  by  1-17-80 

HOUSING  AND  URBAN  DEVELOPMENT  DEPARTMENT 

Office  of  the  Assistant  Secretary  for  Community  Planning 
and  Development —  ' 

65950  11-15-79  /  Community  development  block  grants  technical 

amendments;  interim  rule;  comments  by  1-14-80 

INTERIOR  DEPARTMENT 

Indian  Affairs  Biu«au — 

65747  11-15-79  /  Ofi-reservation  treaty  fishing;  Great  Lakes  and 

connecting  waters  in  Michigan  ceded  in  Treaty  of  1836; 
comments  by  1-14-80 

INTERSTATE  COMMERCE  COMMISSION 

75194  12-19-79  /  Household  goods  transportation  (storage-in¬ 

transit  charges);  comments  by  1-18-80 

[Originally  published  at  44  FR  30387,  5-25-79] 


SECURITIES  AND  EXCHANGE  COMMISSION 

67150  11-23-79  /  Certain  investment  companies  owned  by 

companies  which  are  not  investment  companies; 
comments  by  1-14-80 

SMALL  BUSINESS  ADMINISTRATION 

72604  12-14-79  /  Pollution  control;  proposed  amendment  to 

provide  that  history  of  operations  of  predecessor  concern 
may  be  considered  as  part  of  applicant  concern’s  history; 
comments  by  1-14-80 

75183  12-19-79  /  Small  business  size  standards;  naval 

architecture  and  marine  engineering;  comments  by  1-18-80 

STAIR  DEPARTMENT 

65600  11-14-79  /  Passports  invalid  for  travel  into  or  through 

restricted  areas;  comments  by  1-14-80 

65600  ll(-14-79  /  Persons  who  may  be  included  in  one  passport; 

comments  by  1-14-80 
TRANSPORTATION  DEPARTMENT 
Coast  Guard — 

69306  12-3-79  /  Conditions  for  vessel  operation  and  cargo 

transfers;  comments  by  1-18-80 

69305  12-3-79  /  Marine  Casualties;  reporting;  comments  by 

1-17-80 

6931 1  12-3-79  /  Stowage  of  lifeboats  and  liferafls;  comments  by 

1-18-80 

Federal  Aviation  Administration — 

61376  10-25-79  /  Noise  standards  for  helicopters  in  the  normal, 

transport,  and  restricted  categories;  comment  period 
extended  to  1-19-80 

[Originally  published  at  44  FR  42410, 11-19-79 

65550  11-13-79  /  Plan  to  permit  additional  flight  crew  training  in 

advanced  flight  training  simulators;  comments  by  1-14-80 

Federal  Highway  Administration — 

66193  11-19-79  /  Air  quality  guidelines  for  use  in  Federal-aid 

highway  programs;  interim  conformity  procedures; 
comments  by  1-18-80 

Research  and  Special  Programs  Administration — 

67476  11-26-79  /  Withdrawal  of  certain  Bureau  of  Explosives 

delegations  of  authority,  comments  by  1-15-80 

TREASURY  DEPARTMENT 

_  Internal  Revenue  Service — 

65777  11-15-79  /  Income  tax;  Application  of  Conventions  under 

Class  Life  Asset  Depreciation  Range  System;  comments  by 
1-14-80 

65777  11-15-79  /  Withholding  of  tax  on  certain  payments  of 

gambling  winnings;  comments  by  1-14-80 

Next  Week’s  Meetings 

AGRICULTURE  DEPARTMENT 

Forest  Service — 

75433  12-20-79  /  Northern  California  Subcommittee  of  the 

Pacific  Crest  National  Scenic  Trail  Advisory  Council,  San 
Francisco,  Calif,  (open),  1-18-80 
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Office  of  the  Secretary — 

13-28-79  /  National  Advisory  Committee  on  Meat  and 
Poultry  Inspection,  Washington,  D.C  (open),  1-16-80 

ARMS  CONTROL  AND  DISARMAMENT  AGENCY 

1-2-80  /  General  Advisory  Committee,  Washington,  D.C 
(closed),  1-10  and  1-11-80 

ARTS  AND  HUMANITIES,  NATIONAL  FOUNDATION 

12-28-79  /  Humanities  Panel  Advisory  Committee, 

Washington,  D.C.  (closed),  1-12-80 

12-7-79  /  Humanities  Panel,  Washington,  D.C.  (closed),' 

1-14, 1-15, 1-17  and  1-18-80 

12-13-79  /  Humanities  Panel  Advisory  Committee, 

Washington,  D.C.  (closed),  1-14, 1-15, 1-17  and  1-16-80 

12-28-79  /  Humanities  Panel  Advisory  Committee, 

Washington,  D.C.  (closed),  1-15-80 

12-26-79  /  Humanities  Panel  Advisory  Committee, 

Washington,  D.C.  (closed),  1-16, 1-18  and  1-19-80 

12-17-79  /  Humanities  Panel  Advisory  Committee, 
Washington,  D.C.  (closed),  1-17  and  1-18-80 
12-31-79  /  Literature  Panel,  Washington,  D.C.  (partially 
open),  1-17  through  1-20-80 

12-31-79  /  Music  Panel,  Washington,  D.C.  (partially  open), 

I- 14  through  1-16-80 

aVH.  RIGHTS  COMMISSION 

12-11-79  /  Connecticut  Advisory  Committee,  East 
Hartford,  Conn,  (open),  1-17-80 
12-20-79  /  Delaware  Advisory  Committee.  Dover,  Del. 
(open),  1-15-80 

12-20-79  /  Indiana  Advisory  Committee,  Indianapolis,  Ind. 
(open),  1-14-80 

12-27-79  /  Michigan  Advisory  Committee,  Washington, 

D.C.  (open),  1-17-80 

12-13-79  /  Texas  Advisory  Committee,  San  Antonio,  Tex. 
(open),  1-15  and,l-16-80 

12-11-79  /  Washington  Advisory  Committee,  Seattle, 

Wash,  (open),  1-18-80 

12-27-79  /  Wisconsin  Advisory  Committee,  Milwaukee, 
Wis.  (open),  1-15-80 

COMMERCE  DEPARTMENT 

National  Oceanic  and  Atmospheric  Administration — 
12-28-79  /  New  England  Fishery  Management  Council, 
Danvers,  Mass,  (open),  1-16  and  1-17-80 
12-28-79  /  New  England  Fishery  Management  Council. 
Peabody,  Mass.,  1-14-80 

1-2-80  /  Western  PaciHc  Fishery  Management  Council's 
Scientiflc  and  Statistical  Committee,  Honolulu,  Hawaii 
(open),  1-15  and  1-16-80 

National  Telecommunications  and  Information  Service — 
12-7-79  /  Public  Telecommunications  Facilities  Program 
Grant  Appeals  Board,  Washington.  D.C.  (open),  1-14-80 

DEFENSE  DEPARTMENT 

Air  Force  Department — 

12-6-79  /  ScientiHc  Advisory  Board,  Wright-Patterson 
AFB,  Ohio  (closed),  1-17  and  1-18-80 

II- 7-79  /  USAF  ScientiBc  Advisory  Board,  Washington, 
D.C  (cloised),  1-15  and  1-16-80 

Navy  Department — 

12-28-79  /  Chief  of  Naval  Operations  Executive  Panel 
Advisory  Committee,  Pentagon,  Washington,  D.C.  (closed). 
1-16  and  1-17-80 

12-21-79  /  Secretary  of  the  Navy’s  Advisory  Board  on 
Education  and  Training  (SABET),  San  Diego,  Calif.,  1-16 
and  1-17-80 

Office  of  the  Secretary — 

12-21-79  /  Defense  Science  Board  Task  Force  on 
Acquisition  Policy  Advisory  Committee,  Washington,  D.C. 
(closed).  1-16  and  1-17-80 


75696  12-21-79  /  DOD  Advisory  Group  on  Electron  Devices, 

New  York,  N.Y.  (closed),  1-17  and  1-18-80 

63  1-2-80  /  DOD  Advisory  Group  on  Electron  Devices. 

Washington,  D.C.  (closed),  1-17-80 

67494  11-26-79  /  DOD  Wage  Committee.  Washington,  D.C 

(closed).  1-15-80 

ENERGY  DEPARTMENT 

76841  12-28-79  /  Environmental  Advisory  Committee, 

Washington,  D.C.  (open),  1-17  and  1-18-80 

Conservation  and  Solar  Energy  Office — 

72276  12-13-79  /  Energy  efficient  standards  for  certain 

appliances,  Kansas  City.  Mo.,  1-17-80 

Economic  Regulatory  Administration — 

70863  12-10-79  /  Conferences  on  gas  utility  rate  design  study 

required  by  Public  Utility  Regulatory  Policies  Act  of  1978, 
Washington,  D.C.  (open),  1-15  and  1-16-80 

Energy  Research  Office — 

77248  12-31-79  /  High  Energy  Physics  Advisory  Panel. 

Accelerator  R  &  D  Subpanel,  Stanford,  Calif,  (open),  1-17 
and  1-18-80 

/  Nuclear  Energy  Office — 

73156  12-17-79  /  Discussion  of  findings  and  recommendations  of 

the  Report  of  the  Nonproliferation  Alternative  Systems 
Assessment  Program,  Washington,  D.C.  (open),  1-17-80 

ENVIRONMENTAL  PROTECTION  AGENCY 

76855  12-26-79  /  Federal  Insecticide,  Fungicide  and  Rodenticide 

Act,  Scientific  Advisory  Panel,  Ariington,  Va.  (open),  1-17 
and  1-18-80 

FEDERAL  PREVAIUNG  RATE  ADVISORY  COMMITTEE 

76858  12-28-79  /  Meeting,  Washington,  D.C.  (partudly  open), 

1-17-80 

GENERAL  SERVICES  ADMINISTRATION 

71459  12-11-79  /  Ad  Hoc  Panel  for  Review  of  Qualifications  of 

Candidates  for  the  Position  of  Archivist  of  the  United 
States,  Washington,  D.C.  (closed),  1-15-80 

HEALTH,  EDUCATION,  AND  WELFARE  DEPARTMENT 
Alcohol,  I>ug  Abuse,  and  Mental  Health  Administration — 

72233  12-13-79  /  Psychiatry  Education  Review  Committee, 

Rockville,  Md.  (partially  open),  1-14  through  1-17-80 
Education  Office — 

76406  12-26-79  /  Advisory  Council  on  Developing  Institutions, 
Washington,  D.C.  (open),  1-10  and  1-11-80 

Food  and  Drug  Administration — 

72650  12-14-79  /  Antimicrobial  Panel  Bethesda,  Md.  (open),  1-18 

and  1-19-80 

1085  1-4-80  /  Erythromycin  estolate;  proposed  revocation  of 

provisions  for  certification  of  adult  dosage  forms, 

Rockville,  Md.  (open),  1-18-80 

72650  12-14-79  /  Oncologic  Drug  Advisory  Committee,  Rockville, 

Md.  (open),  1-17  and  1-18-80 

72650  12-14-79  /  Subcommittee  for  Revision  of  Guidelines, 

Gastrointestinal  Drugs  Advisory  Committee,  Rockville, 

Md.  (open),  1-14-80 

National  Institutes  of  Health — 

73163  12-17-79  /  Bladder  and  Prostatic  Cancer  Review 

Committee,  Buffalo,  N.Y.  (partially  open).  1-16-80 

67732  11-27-79  /  Cardiology  Advisory  Committee.  Bediesda,  Md. 

(open),  1-14  and  1-15-80 

69371  12-3-79  /  High  Blood  Pressure  Working  Group,  Bethesda. 

Md.  (open),  rescheduled  1-16-80 

[Originally  published  at  44  FR  61461, 10-25-79] 

76407  12-26-79  /  Large  Bowel  and  Pancreatic  Cancer  Review 
Committee,  (Pancreatic  Review  Subcommittee),  Houston, 
Tex.  (open),  1-17-80 

69370  12-3-79  /  National  Arthritis  Advisory  Board,  Bethesda. 

Md.  (open),  1-17-80 
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73162  12-17-7S  /  National  Diabetes  Advisory  Board,  Houston, 

Tex.  (open),  1-14  and  1-15-80 

70230  12-6-79  /  Workshop  on  Noninvasive  Techniques, 

Bethesda,  Md.  (open),  1-16  through  1-18-80 

National  Institute  for  Occupational  Safety  and  Health — 

75238  12-19-79  /  Experimental  Design  for  a  Planned  Study  of 

Industrial  Stairway  Safety,  Morgantown,  W.Va.  (open), 
1-15-80 

Office  of  the  Secretary — 

76596  12-27-79  /  Board  of  Advisors  to  the  Fund  for  the 

Improvement  of  Postsecondary  Education,  Atlanta,  Ga. 
(open),  1-16  through  1-18-80 

INTERIOR  DEPARTMENT 

Fish  and  Wildlife  Service — 

73133  12-17-79  /  Consideration  of  critical  habitat  for  the 

Plymouth  Red-Bellied  Turtle,  Plymouth,  Mass,  (open), 
1-15-80 

Land  Management  Bureau — 

64918  11-8-79  /  Roswell  District  Grazing  Advisory  Board, 

Roswell  District  Office,  New  Mexico  (open)  1-17-80 

70001  12-5-79  /  Shoshone  District  Grazing  Advisory  Board, 

Shoshone,  Idaho  (open),  1-16-80 

National  Park  Service — 

75734  12-21-79  /  Andersonville  National  Historic  Site,  land 
acquisition  plan,  AOdersonville,  Ga.  (open),  1-16-80 

75735  12-21-79  /  Carl  Sandburg  Home  National  Historic  Site, 
land  acquisition  plan.  Flat  Rock,  N.C.  (open),  1-18-80 

pffice  of  the  Secretary — 

76412  12-26-79  /  Outer  Continental  Shelf  Advisory  Board  Policy 

Committee,  Pacific  and  Alaska  Regions,  Seattle,  Wash, 
(open),  1-17-80 

INTERNATIONAL  DEVELOPMENT  COOPERATION  AGENCY 

Agency  for  International  Development — 

74927  12-18-79  /  Joint  Committee  for  Agricultural  Development 

of  the  Board  for  International  Food  and  Agricultural 
Development,  Washington,  D.C.  (open),  1-14  and  1-15-80 

JUSTICE  DEPARTMENT 

Law  Enforcement  Assistance  Administration — 

97  1-2-80  /  National  Minority  Advisory  Council  on  Criminal 

Justice,  Washington,  D.C.  (open),  1-16-80 

859  1-3-80  /  National  Minority  Advisory  Council  on  Criminal 

'  Justice,  Washington,  D.C.  (open),  1-19-80 

LABOR  DEPARTMENT 

Occupational  Safety  and  Health  Administration — 

76877  12-28-79  /  National  Advisory  Committee  on  Occupational 

Safety  and  Health,  Washington,  D.C.  (open),  1-15  and 
1-16-80 

NATIONAL  AERONAUTICS  AND  SPACE  ADMINISTRATION 
70014  12-5-79  /  Aerospace  Safety  Advisory  Panel,  Washington, 

D.C.  (open),  1-16-80 

76604  12-27-79  /  Space  Systems  and  Technology  Advisory 

Committee,  Washington,  D.C.  (open),  1-15-80 
NATIONAL  SCIENCE  FOUNDATION 
76414  12-26-79  /  Advisory  Council  Steering  Committee, 

Washington,  D.C.  (open),  1-14-80 
76414  12-26-79  /  Subcommittee  on  Ecological  Sciences, 

Washington,  D.C.  (closed),  1-16, 1-17,  and  1-16-80 
NUCLEAR  REGULATORY  COMMISSION 
73170  12-17-79  /  Advisory  Committee  on  the  Medical  Uses  of 

Isotopes,  Silver  Spring,  Md.  (open),  1-18-80 
75651  12-21-79  /  Emergency  planning  workshop.  New  York, 

N.Y.,  1-15-80 

75651  12-21-79  /  Emergency  planning  workshop,  San  Francisco, 

Calif.,  1-17-80 


PRESIDENTS  COMMISSION  FOR  THE  STUDY  OF  ETHICAL 
PROBLEMS  IN  MEDICINE  AND  BIOMEDICAL  AND 
BEHAVIORAL  RESEARCH 

76894  12-28-79  /  Meeting,  Washington,  D.C.  (open),  1-14  and 

1-15-80 

SCIENCE  AND  TECHNOLOGY  POLICY  OFFICE 
76894  12-28-79  /  Intergovernmental  Science,  Engineering,  and 

Technology  Advisory  Panel,  Annapolis,  Md.  (open),  1-16 
through  1-18-80 

SMALL  BUSINESS  CONFERENCE  COMMISSION 

73180  12-17-79  /  White  House  Conference  on  Small  Business, 
Washington,  D.C.  (open),  1-14-80 

SMALL  BUSINESS  WHITE  HOUSE  CONFERENCE 
70943  12-10-79  /  Public  forum,  Washington,  D.C.  (open),  1-14-80 

STATE  DEPARTMENT 
Office  of  the  Secretary — 

72253  12-13-79  /  Fine  Arts  Committee,  Washington,  D.C.  (open), 

1-16-80 

77292  .12-31-79  /  Oceans  and  International  Environmental  and 

Scientific  Affairs  Advisory  Committee,  Washington,  D.C 
(open),  1-17-80 

1183  1-4-80  /  Private'lntemational  Law  Advisory  Committee, 

Study  Group  on  International  Child  Abduction, 
Washington,  D.C.  (open),  1-19-80 

7661 1  12-27-79  /  Study  Group  4  of  the  U.S.  Organization  for  the 

International  Radio  Consultative  Committee,  Washington, 
D.C.  (open),  1-16-80 

TRANSPORTATION  DEPARTMENT 

Coast  Guard — 

76415  12-26-79  /  National  Boating  Safety  Advisory  Council, 

Miami  Beach,  Fla.  (open),  1-16  and  1-17-80 
Federal  Aviation  Administration — 

76613  12-27-79  /  Air  Traffic  Procedures  Advisory  Conunittee, 
Hdwthome,  Celif.  (open),  1-14  through  1-18-80 

73181  12-17-79  /  First  Commuter  Air  Carrier  Safety  Symposiiun, 
Reston,  Va.  (open),  1-16-80 

76614  12-27-79  /.Radio  Technical  Conunission  for  Aeronautics 
(Special  Committee  133 — ^Airborne  Weather  and  Ground 
Mapping  Pulsed  Radar),  Washington,  D.C.  (open),  1-15  and 
1-16-80 

76613  12-27-79  /  Radio  Technical  Commission  for  Aeronautics 

(Special  Committee  144 — Airborne  Low-Range  Radio 
(RADAR)  Altimeter  Equipment),  Washington,  D.C.  (open), 
1-17  and  1-18-80 

Next  Week’s  Public  Hearings 

ENERGY  DEPARTMENT 

Federal  Energy  Regulatory  Commission — 

77198  12-31-79  /  Proposed  implementation  of  section  202  of 

Natural  Gas  Policy  Act,  San  Francisco,  Calif.,  1-18-80 

List  of  Public  Laws 

,Note:  No  public  bills  which  have  become  law  were  received  by  the 
Office  of  the  Federal  Register  for  inclusion  in  today’s  List  of  Public 
Laws. 

Last  Listing  January  8, 1980 

Documents  Relating  to  Federal  Grant  Programs 

This  is  a  list  of  dociunents  relating  to  Federal  grant  programs  which 
were  published  in  the  Federal  Register  during  the  previous  week. 

OEADUNES  FOR  COMMENTS  ON  PROPOSED  RULES 

952  1-3-80  /  DOT/FHA — Bicycle  grant  program;  comments  by 

2-19-80 

MEETINGS 

77283  lZ-31^  /  NFAH — Literature  Panel,  Washington,  D.C. 

(partially  open),  1-17  through  1-20-80 
77283  12-31-79  /  NFAH-^usic  Panel,  Washington,  D.C. 

(partially  open),  1-14  through  1-16-80 


Advance  Orders  are  now  Being  Accepted  for  Delivery  in  About  6  Wee1<:s 
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$8.00 
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[A  Cumulative  checklist  of  CFR  issuances  for  1979  appears  in  the  back  of  the 
first  issue  of  the  Federal  Register  each  month  in  the  Reader  Aids  section.  In 
addition,  a  checklist  of  current  CFR  volumes,  comprising  a  complete  CFR 
set,  appears  each  month  in  the  LSA  (List  of  CFR  Sections  Affected).^ 
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